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P-R-O-C-E-E-D-I-N-G-S1

10:18 a.m.2

CHAIRPERSON MILLER:  This hearing3

will please come to order.  4

Good morning, ladies and5

gentleman, this is the July 10th Public6

Hearing of the Board of Zoning Adjustment of7

the District of Columbia.  8

My name is Ruthanne Miller.  I'm9

the Chairperson of the BZA.  Joining me today10

to my left is Mr. Marc Loud, who is the11

Mayoral Appointee.  Mr. John Mann next to him12

representing NCPC.  Mr. Clifford Moy with the13

Office of Zoning, Sherry Glazer with the14

Office of Attorney General.  Bryan Stockton,15

Legal Intern with the Office of Attorney16

General this summer and Ms. Beverly Bailey17

with the Office of Zoning. 18

And joining me very shortly --19

actually right now is Mr. Curtis Etherly.20

He's the Vice Chair of the BZA and also coming21

out shortly is Mr. Greg Jeffries representing22
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the Zoning Commission on the BZA. 1

Copies of today's agenda are2

available to you and are located to my left in3

the wall bin near the door.  4

Please be advised that this5

proceeding is being recorded by a Court6

Reporter and is also Webcast live.7

Accordingly, we must ask you to refrain from8

any disruptive noises or actions in the9

hearing room.  10

When presenting information to the11

Board, please turn on and speak into the12

microphone, first stating your name and home13

address.  When you are finished speaking,14

please turn your microphone off so that your15

microphone is no longer picking up sound or16

background noise.  17

All persons planning to testify18

either in favor or in opposition are to fill19

out two witness cards.  These cards are20

located to my left on the table near the door21

and on the witness table.  22
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Upon coming forward to speak to1

the Board, please give both cards to the2

reporter sitting to my right. 3

The order of procedure for special4

exceptions and variances is (1) statement and5

witnesses of the Applicant; (2) government6

reports including Office of Planning,7

Department of Public Works, DDOT, etcetera;8

(3) report of the Advisory Neighborhood9

Commission; (4) parties or persons in support;10

(5) parties or persons in opposition; (6)11

closing remarks by the Applicant.  12

Pursuant to Section 3117.4 and13

3117.5 the following time constraints will be14

maintained.  The Applicant, Appellant, persons15

and parties except an ANC in support including16

witnesses 60 minutes collectively.  17

Appellee persons and parties18

except an ANC in opposition including19

witnesses 60 minutes collectively. 20

Individuals three minutes. 21

These time restraints do not22
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include cross examination and/or questions1

from the Board.  Cross examination of2

witnesses is permitted by the Applicant or3

parties. 4

The ANC in which the property is5

located is automatically a party in a special6

exception or variance case.  Nothing prohibits7

the Board from placing reasonable restrictions8

on cross examination including time limits and9

limitations on the scope of cross examination.10

The record will be closed at the11

conclusion of each case except for any12

materials specifically requested by the Board.13

The Board and the staff will specify at the14

end of the hearing exactly what is expected15

and the date when the persons must submit the16

evidence to the Office of Zoning.  17

After the record is closed, no18

other information will be accepted by the19

Board. 20

The Sunshine Act requires that the21

public hearing in each case be held in the22
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open before the public.  The Board may1

consistent with its rules of procedure and the2

Sunshine Act enter Executive Session during or3

after the Public Hearing on a case for4

purposes of reviewing the record or5

deliberating on the case.  6

The decision of the Board in these7

contested cases must be based exclusively on8

the public record.  To avoid any appearance to9

the contrary, the Board requests that persons10

present not engage members of the Board in11

conversation. 12

Please turn off all beepers and13

cell phones at this time so as not to disrupt14

these proceedings. 15

The Board will not consider any16

preliminary matters.  17

Preliminary matters are those18

which relate to whether a case will or should19

be heard today, such as request for20

postponement, continuance or withdrawal or21

whether proper and adequate notice of the22
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hearing has been given.  1

If you are not prepared to go2

forward with the case today, or if you believe3

that the Board should not proceed, now is the4

time to raise such a matter.  5

Does the staff have any6

preliminary matters?7

ZONING SPECIALIST BAILEY:  Madam8

Chair, Members of the Board, to everyone good9

morning. 10

Yes.  We do.  And it has to do11

with Application No. 17634 of Robert D. and12

Marina Tackitt.  There is a request for this13

application to be postponed.  14

CHAIRPERSON MILLER:  Are the15

parties here in that case?  Could you come to16

this table please?  17

Have a seat.  18

MS. TACKITT:  I would like to19

withdraw my request to postpone -- 20

CHAIRPERSON MILLER:  Wait.  Could21

you identify yourself first please?22
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MS. TACKITT:  I'm sorry.  I'm1

Marina Tackitt.2

CHAIRPERSON MILLER:  Yes.  Okay. 3

MS. TACKITT:  One of the owners of4

the property.  And I would like to withdraw my5

request to postpone and just proceed today6

with our request.  7

CHAIRPERSON MILLER:  Okay.  We'll8

take you then in the order that you're on the9

agenda -- 10

MS. TACKITT:  Okay.  11

CHAIRPERSON MILLER:  -- which I12

think is second. 13

Is that correct, Ms. Bailey?14

Wait, I have a question though15

before we -- are there other parties that are16

under the impression that you're withdrawing?17

Did you file something requesting to withdraw?18

I mean, requesting postponement, I'm sorry?19

MS. TACKITT:  We did.  But we did20

file something.  21

This is my architect Paul22
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Williams.1

CHAIRPERSON MILLER:  Okay.  2

MS. TACKITT:  Paul Wilson.3

CHAIRPERSON MILLER:  I was4

expecting you to may be postponing as well,5

because you filed that and I'm wondering if6

there are other individuals in the community7

who are now thinking you're going to be8

postponing and are not here for that reason?9

MS. TACKITT:  Well, we have our10

neighbors here.  I don't know if they are here11

to observe or testify. 12

CHAIRPERSON MILLER:  Okay.  13

MS. TACKITT:  And there's no one14

else -- we have one other neighbor on the15

other side who has attended other meetings,16

but to my knowledge, he doesn't know that we17

intended to postpone.  We didn't tell him18

that.19

CHAIRPERSON MILLER:  Okay.  20

How about the ANC?  Did they know21

you were requesting a postponement?22



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. TACKITT:  We didn't mention1

that when we were -- when we presented to the2

ANC and we didn't -- I didn't notify them that3

we were postponing, did you, Paul?4

MR. WILSON:  No.  Paul Wilson of5

323 C Street, S.E., Washington, D.C. 6

I sent a fax over to I believe Mr.7

Nero a couple of weeks ago requesting a8

postponement and we were told at that time we9

needed to appear before the Board to request10

a postponement.  So, as far as I know, no11

other parties have been notified of our12

request.  13

MS. TACKITT:  We were told that it14

was too late to request a postponement, that15

we would have to do it in person at the Board16

meeting.  17

VICE CHAIRPERSON ETHERLY:  If I18

may, Madam Chair, very quickly.  19

Thank you both very much for your20

presence and your testimony.  21

Are there any ongoing discussions22
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at this time with the ANC?  I believe where I1

file indicates is that at this point the ANC2

has voted to not take a position -- 3

MS. TACKITT:  Correct.  4

VICE CHAIRPERSON ETHERLY:  -- on5

the case.  And the postponement letter that we6

received from  you, Mr. Wilson, indicated that7

there was possibly going to be some additional8

ongoing discussions potentially. 9

At Exhibit Number 24, the letter10

reads.  "The Tackitt's are requesting the11

delay in order to amend their application,12

file additional statements and submit13

additional documents.  They also plan to meet14

again with ANC-6C.  15

It most certainly is not necessary16

if your comfortable and prepared to go forward17

today.  That is definitely not an issue.  But18

just in terms of getting a sense of whether or19

not the ANC is expecting additional time for20

discussion or deliberations.  21

MS. TACKITT:  The ANC to my22
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knowledge doesn't have an expectation that we1

will be coming back to them. 2

VICE CHAIRPERSON ETHERLY:  Okay. 3

MS. TACKITT:  They did not task us4

to do anything.  5

VICE CHAIRPERSON ETHERLY:  Okay. 6

MS. TACKITT:  In order for -- 7

VICE CHAIRPERSON ETHERLY:  Thank8

you.  9

Thank you, Madam Chair.  10

CHAIRPERSON MILLER:  I want to11

note that we do have a request for party12

status in this case from Severino Mendoza. 13

Is that person here today?  14

I think that -- 15

MS. TACKITT:  He is not here. 16

CHAIRPERSON MILLER:  Okay.  I17

think he indicated that he would not be in18

Washington, D.C. during this time.  But I just19

wanted to make sure.  Okay.20

Okay.  If you're withdrawing that21

then we'll take you in order.  22



16

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. TACKITT:  Okay.  Thank you.1

CHAIRPERSON MILLER:  Okay.  Then I2

guess at this point, Ms. Bailey, would all3

individuals in the audience who intend to4

testify today please stand to take the oath5

and Ms. Bailey will administer it. 6

ZONING SPECIALIST BAILEY:  Would7

you please raise your right hand?8

Do you solemnly swear or affirm9

that the testimony that you will be giving10

today will be the truth, the whole truth and11

nothing but the truth.  12

(ALL)13

ZONING SPECIALIST BAILEY:  Thank14

you.15

CHAIRPERSON MILLER:  Would you16

call the first case please?17

ZONING SPECIALIST BAILEY:  The18

first case is Application No. 17652 of Sally19

Aman and Gregg Porter, pursuant to 11 DCMR20

3104.1 for a special exception to allow a21

three-story addition to an existing single-22
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family row dwelling under Section 223, not1

meeting the lot occupancy requirements of2

Section 403. The court requirements, Section3

406, and nonconforming structure provisions,4

subsection 2001.3.5

The property is zoned R-4.  It's6

located at 121 6th Street, N.E., Square 867,7

Lot 817. 8

CHAIRPERSON MILLER:  Thank you.9

Good morning. 10

Would you identify yourself for11

the record please?  12

MS. FOWLER:  I'm Jennifer Fowler13

of 1742 D Street, S.E., in D.C.  14

MR. PORTER:  Gregg Porter, one of15

the owners at 121 6th Street, N.E.  16

CHAIRPERSON MILLER:  Okay.  And17

you're here for a special exception.  18

Would you like to give a little19

bit of a summary of your case and address the20

test a little bit.  21

MS. FOWLER:  Sure.  22
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CHAIRPERSON MILLER:  Okay.  I1

think the case is pretty full on this.  The2

record is pretty full on this case.3

MS. FOWLER:  We have support from4

all the applicable neighborhood groups,5

Historic Preservation as well as the adjacent6

neighbors and the Office of Planning.  7

I would like to show you -- I have8

a model that I brought so you can see the9

project.  10

This is the original house that11

was built in 1800s and this is the addition at12

the back.  And I just wanted to point out that13

the rear portion of the addition, the two-14

story, is essentially buy right project15

because there is an existing structure there.16

We would be increasing the open17

court to five feet instead of four and a half.18

So, we are reducing the lot occupancy.  19

So, really the reason why we are20

here is for the exception is because of this21

third-floor edition because we're adding this22



19

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

living space here and extending the1

nonconforming court.2

And we just wanted to point out3

that it is modest in size.  When you look at4

the adjacent properties you see the massing5

and the scale of this block.  We're really not6

even getting close to where the other7

neighbors are in terms of the lot occupancy8

and the massing.  9

So, we feel like it's a very10

modest edition and it's not going to change11

the character of the street -- of the12

neighborhood.  13

We did do flag tests as well so14

it's not visible from the front.  It's15

minimally visible from Constitution, but16

Historic Preservation was fine with the amount17

of visibility.  18

CHAIRPERSON MILLER:  What kind of19

tests did you do?20

MS. TACKITT:  A flag test.21

CHAIRPERSON MILLER:  A flat test?22
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MS. TACKITT:  Flag.  Flag.  1

CHAIRPERSON MILLER:  What's that?2

MS. TACKITT:  Well, you stand up3

on the roof with a flag -- with a pole with a4

flag and take pictures, just to see what5

height.  And we originally started out with a6

12 foot distance from the old roof to the top7

of this edition and based on the flag test we8

took it down to 10 feet. 9

So, we did change the roof line10

and that was one of the revisions that I11

believe you have revised plans which show that12

change.  So, we have reduced the height13

through the course of the neighborhood14

meetings and going through Historic.15

CHAIRPERSON MILLER:  That model is16

fantastic.  17

Can you tell me.  I thought that18

you weren't seeking relief from the court19

requirements but you are?20

MS. TACKITT:  It's an existing21

nonconforming -- 22
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CHAIRPERSON MILLER:  It's1

existing?2

MS. TACKITT:  Yes.  3

CHAIRPERSON MILLER:  It's not4

increasing?5

MS. TACKITT:  Right.  6

CHAIRPERSON MILLER:  Okay.  7

MS. TACKITT:  Yes.  We're actually8

increasing the width to five feet but it's9

still nonconforming.10

CHAIRPERSON MILLER:  Okay.  11

MS. TACKITT:  So, we're12

maintaining that nonconformance.13

CHAIRPERSON MILLER:  And can you14

just -- I don't know if you can point out on15

that model.  It's really helpful for me. 16

You're decreasing the lot17

occupancy by increasing the side yard.  Is18

that correct?19

MS. TACKITT:  Correct.  Yes.  20

CHAIRPERSON MILLER:  Where is21

that?22
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MS. TACKITT:  This space right in1

here.  You can see the property line in there.2

And I can hand this up if you want to take a3

look at it?4

CHAIRPERSON MILLER:  I can see.5

Can you all see?  6

MS. TACKITT:  So, the space from7

the property line to the existing structure is8

currently about four and a half feet.  So, all9

of that space is counted against us in the lot10

coverage.  By backing it off the six inches,11

we're reduced the lot coverage by increasing12

that court to five feet.13

So, it's kind of a technicality,14

but it's -- we've gained six inches of open15

space.  But it allows all of that area to be16

counted as open space.  17

Does that make sense?18

CHAIRPERSON MILLER:  Well, are you19

increasing any nonconformity?20

You're reducing some?21

MS. TACKITT:   Yes.  22
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CHAIRPERSON MILLER:  Is that1

right?2

MS. TACKITT:  Right.  3

CHAIRPERSON MILLER:  You're not4

increasing any?5

MS. TACKITT:  Right.  But we're6

still -- 7

CHAIRPERSON MILLER:  An addition8

to a nonconforming -- 9

MS. TACKITT:  We're adding -- yes.10

We're adding living space to a nonconforming11

structure. 12

CHAIRPERSON MILLER:  Okay.  Oh,13

can you show where the windows were that you14

removed?15

MS. TACKITT:  Those were right16

here on the side and they're still in the17

model, but they're not on the plans anymore.18

So, on the side of the third floor facing the19

north and that was per the request of these20

neighbors at 123 6th Street.21

CHAIRPERSON MILLER:  And their22
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concern was that you could see into their rear1

yard?  Is that right?2

MS. TACKITT:  They were concerned3

about views into their back windows from up4

there and at one point we had negotiated doing5

high windows.  Like clear story windows and6

they didn't -- they still -- even high even7

though that you would have to step on a stool8

to look down, but they didn't want that. 9

So, we agreed to remove those10

windows for them. 11

CHAIRPERSON MILLER:  I don't have12

any further questions.  13

Does anybody else have a question?14

Anything else before we go to the15

Office of Planning?16

MS. TACKITT:  I think that's it.17

I have some additional photos if you're18

interested in looking at them. 19

But this one, in particular, the20

roof views you can see this is where the21

addition would be and you can see the party22
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wall how high -- you know, the height1

differential there.  How low their house is2

compared to the other two houses.  3

CHAIRPERSON MILLER:  Can you also4

just show why there is no adverse impact as a5

result of the addition?  6

MS. TACKITT:  I think there's a7

minimal amount of impact.  I would say there's8

no impact.  But like I said, this structure9

back here is all exactly the same height and10

everything as they have now.  So, it's really11

this additional structure here.12

And because of the orientation,13

you know, the sun to the east to west, there's14

going to be some light that's lost.  But the15

neighbors were okay with that.  You know, they16

signed off on the project.  So, I feel like17

it's a minimal impact on them.18

And these neighbors are not19

impacted at all because we're not going back20

any further.  This is the existing line of the21

addition right now.22
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CHAIRPERSON MILLER:  Okay.  Good1

morning.  2

MR. RICE:  Good morning, Madam3

Chair, Board.  My name is Stephen Rice with4

the Office of Planning.  5

The Office of Planning does6

support the application.  The record is pretty7

full.  We feel that the Applicant has met the8

three tests that are involved with the special9

exception that's requested. 10

We met with the Applicant and I11

spoke with the neighbors to the north, had12

initially had issues with the addition.  But13

as stated, the third floor has been reduced in14

height, nearly roughly two feet or so.  And15

also the series of windows that would face the16

north property have been replaced.  Well,17

actually removed.18

And as noted the 4.5 foot wide19

side yard will actually increase the lot20

coverage because she's planning to increase it21

from 4.5 to 5 feet which is the minimum.  22



27

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

And everything else is pretty full1

that's in the record. 2

The view from the front of the3

property should not be undo and even from the4

north which is Constitution Avenue, since the5

height of the third floor has been reduced,6

should be -- should not have any negative7

impacts.  8

And even from the rear, there's a9

series of two-story and one-story carriage10

houses and garages.  So, the addition from the11

rear should not be really visible from the12

alley.  And if so, it shouldn't be anything13

that should cause any problems.  14

We have received support letters15

or comments of support from HPRB, the Historic16

Preservation staff, Capitol Hill Restoration17

Society, the Stanton Park Neighborhood18

Association.  There are land use committees19

support the application.20

And also we have comments.  Well,21

the Applicant has indicated support from the22
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ANC but we have not received that letter yet.1

The neighbors do support the2

project.  The neighbor to the south has3

provided a letter of support and also the4

neighbors to the north with the condition that5

the windows will not be a part of the third6

floor.  And that's something that the7

Applicant has worked out with the neighbors.8

So, it turned out to be a good9

situation overall and the Office of Planning10

does support the application. 11

Thanks.12

CHAIRPERSON MILLER:  Thank you. 13

I don't believe we have in our14

record anything in writing from Capitol Hill15

Restoration Society or Stanton park16

Neighborhood Association. 17

Did you have something in writing18

or did they just inform you?19

MR. RICE:  I think I do have at20

least an e-mail from both.21

CHAIRPERSON MILLER:  Okay.  22
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MR. RICE:  Maybe also a hard copy.1

It's been awhile.  I can check.  2

CHAIRPERSON MILLER:  I just wanted3

to confirm where, you know, how that was4

substantiated.  I mean, I believe you.  We5

just didn't get anything. 6

So, we're relying on you. 7

My other question is it just goes8

to the relief that's needed.  I think when you9

did your analysis you had -- I know it's the10

lot occupancy and they have an existing11

nonconforming side yard.12

You mentioned rear yards and they13

mentioned court. 14

MR. RICE:  Okay. Well, I think15

there was a brief moment of confusion.  I16

thought that they were also applying for17

relief from the rear yard because it sort of--18

there's an odd shape.  One portion of the rear19

yard is only 12 feet deep and the other20

portion is 38 feet or so.21

So, we took the mien, the average22
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of those two and the average came up to, I1

think, 25 feet which is above what's required.2

I think it's a 20-foot minimum in the R-4.  3

So, there is no need for relief4

from the rear yard.  5

CHAIRPERSON MILLER:  What's your6

position on whether or not they need relief7

from the court requirements?8

MR. RICE:  It's an existing9

situation. 10

CHAIRPERSON MILLER:  It's an11

existing.  Okay.  12

MR. RICE:  So, they are not going13

to enlarge or change or make it any smaller.14

So, it shouldn't be an issue.  15

CHAIRPERSON MILLER:  Okay.  Any16

other questions from the Board?17

Do you have any questions for the18

Office of Planning?  19

Do you have a copy of the report20

to begin with?21

MS. TACKITT:  I don't have a copy22
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of the report, but he's going to send it to1

me.  2

CHAIRPERSON MILLER:  Okay.  3

MS. TACKITT:  I do have the letter4

from Stanton Park if you want me to submit it5

for the record.  6

CHAIRPERSON MILLER:  Okay.  7

MS. TACKITT:  And I guess when we8

applied for the relief I wasn't clear.9

Probably the application does state that we're10

requesting the rear yard -- special exception11

for the rear yard, but he did clarify for us12

that we didn't need that.  13

CHAIRPERSON MILLER:  Okay.  14

Is anyone from the ANC here?15

Is there anybody else in the16

audience who wishes to testify in support or17

opposition to this application?18

Ms. Fowler,  you didn't have any19

questions for Office of Planning, did you?20

MS. FOWLER:  No.  21

CHAIRPERSON MILLER:  Okay.  At22
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this point then if there are no further1

questions for the Board, we're ready for any2

closing remarks you want to make.3

MS. TACKITT:  I don't really have4

anything to add except to say thank you for5

your time and thank you to Mr. Rice for his6

report and for his time meeting with us on the7

site.8

Thank you.  9

CHAIRPERSON MILLER:  Anything else10

from the Board?11

Okay.  I think then I'm going to12

have us deliberate under motion. 13

And I would move to approve14

Application of Sally Aman and Gregg Porter15

pursuant to 11 DCMR 3104.1 for a special16

exception to allow a three-story addition to17

an existing single-family row dwelling under18

Section 223, not meeting the lot occupancy,19

Section 403, Court Requirements, Section 40620

and nonconforming structure provisions,21

Subsection 2001.3 in the R-4 District at22
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premises 121 6th Street.1

Do I have a second?2

BOARD MEMBER LOUD:  Second, Madam3

Chair.  4

CHAIRPERSON MILLER:  Okay.  I5

think we can run through this pretty quickly6

because there is no opposition on this and7

there's a full record and I appreciate that8

model.  I think that was excellent in showing9

how this particular project has no really10

adverse impacts on adjacent properties.  It11

falls under 223 clearly and it has been12

constructed actually to improve the area13

around it.  It increases the side yard.  It14

decreases the lot occupancy.15

It doesn't have a negative impact16

on the adjacent properties.  The owner has17

worked with the adjacent neighbor and has18

actually addressed privacy concerns by19

eliminating windows.  20

She has shown us how it's in21

character with the nature of the neighborhood.22
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It has the support of the Historic1

Preservation Board.  2

ANC-6C, it's been told us that3

they have supported it, but we don't have a4

report.  But we we'll rely on Office of5

Planning.  And Capitol Hill Restoration6

Society supports it.  Stanton Park7

Neighborhood Association.  We now have a8

letter from them supporting it.  9

So, therefore, I think that not10

too much more needs to said.  We can rely on11

the excellent report of Office of Planning.12

Any further comments on this?13

Okay.  Then all those in favor say14

aye. 15

(AYES) 16

CHAIRPERSON MILLER:  All those17

opposed?  All those abstaining?  18

And would you call the vote19

please?20

ZONING SPECIALIST BAILEY:  Madam21

Chair, the vote is recorded as five, zero,22
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zero to approve the application. 1

Mrs. Miller made the motion, Mr.2

Loud seconded.  Mr. Mann, Mr. Etherly, Mr.3

Jeffries support the motion.  4

CHAIRPERSON MILLER:  Thank you.  5

And as we have no party in6

opposition, I would suggest that we waive our7

rules and regulations requiring a full order8

in this case and issue a summary order.  9

ZONING SPECIALIST BAILEY:  Summary10

order.  11

Okay.  Consensus of the Board is12

to do that.  13

Okay.  Thank you.  14

ZONING SPECIALIST BAILEY:  Ready15

for the next case?16

CHAIRPERSON MILLER:  Sure.  17

ZONING SPECIALIST BAILEY:18

Application No. 17634 of Robert D. and Marina19

Tackitt, pursuant to 11 DCMR 3103.2, for a20

variance from the lot occupancy requirements21

under Section 403, a variance from the rear22
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yard occupancy requirements under Subsection1

2500.3 and a variance from the number of2

stories, height limitations under Subsection3

2500.4.  All of this is to allow the4

construction of a two-story accessory building5

for use as an artist studio,.  The property is6

zoned R-4 and it's located as 620 East Capitol7

Street, N.E., Square 868, Lot 58.8

CHAIRPERSON MILLER:  Good morning.9

I'm going to ask you to introduce10

yourselves for the record again.  11

MS. TACKITT:  Yes.  I'm Marina12

Tackitt and I'm one of the owners of 620 East13

Capitol Street, N.E.  14

MR. WILSON:  I'm Paul Wilson.  I'm15

the architect for the project and the agents.16

My address is 323 C Street, S.E., Washington,17

D.C.  18

CHAIRPERSON MILLER:  Okay.  And19

I'm just going to ask for the record whether20

Mr. Mendoza is here who applied for party21

status in this case?22
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Okay.  Not hearing from him and we1

have an indication that on his application for2

party status it says, I will not be in3

Washington, D.C. during the time of the4

hearing.5

And I also want to ask if anyone6

from the ANC is here, because the ANC is7

automatically a party to the case also?  8

Okay.  Not seeing anyone.  9

We need to deal with the party10

status application first before we get into11

the merits of the case.12

Mr. Mendoza appears from the13

application to be an neighbor that is adjacent14

to the project at issue in this case.  And he15

has supported -- I mean, he has submitted a16

letter in opposition to the application.17

And one of the tests of party18

status is to show that you're going to be19

impacted differently from other members of the20

general public.  And he may do that here in21

this letter.  However, the other side of party22
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status is it's granted so that they can1

participate fully in the hearing.  2

And since Mr. Mendoza is not here3

to participate in the hearing, I would suggest4

that we deny party status and take the5

application including his letter and6

attachments as testimony into the record --7

for evidence in the record in any event. 8

Do you have other comments on9

this?10

So, is it the consensus of the11

Board then to deny party status in the case?12

Okay.  Than that's what we'll do.  We'll take13

this application, which is Exhibit Number 2314

into the record as evidence in opposition.15

And we'll proceed now with the case.  16

MS. TACKITT:  We have a -- we're17

proposing a two-story garage to be built in18

the back of our property to essentially drop19

in on top of an existing parking pad.  20

This is it and right now, the21

exact dimensions of this is 20 by 20.  It will22
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drop into a 20 by 20 parking pad facing, of1

course, the alley side and backyard side.  2

The plan for the building is all3

exposed area will be brick just like the4

house.  And the building is consistent with5

structures on the alley of our block.  And we6

also plan to put a green roof on the top of7

the two story.8

The flat roof is consistent with9

the style of our existing house as well.  So,10

the green roof would sit nicely on top of11

that.12

The original property -- the13

original buildings on this lot were built in14

the late 1800s.  And there was originally a15

two-story carriage house in the back of this16

property according to Ann Brockett of the17

Historic Preservation Review Board.  18

The need for having the property.19

One of the key needs is security.  We're the20

only property on that row that does not have21

a back building.  And I had -- 22
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CHAIRPERSON MILLER:  Excuse me.1

I'm really sorry.  2

I need to ask you one other3

procedural question.  4

MS. TACKITT:  Sure.  5

CHAIRPERSON MILLER:  It was6

brought to my attention.  7

Did you do an affidavit of8

posting?9

MS. TACKITT:  I have the affidavit10

here notarized but I couldn't get the picture11

to print out.  So, I'm asking that I submit12

the picture of the posting, if you'll accept13

it this afternoon, I can arrange to have it14

printed out.  It's in my camera.  I have it15

here, but I couldn't get it.  I can show you16

on my camera and that's the best I can do17

right now.  18

CHAIRPERSON MILLER:  Well, first19

of all, yes.  We have these procedural20

requirements.  21

MS. TACKITT:  I understand.  22
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CHAIRPERSON MILLER:  Okay.  1

MS. TACKITT:  And I didn't realize2

until today that I had to bring it down here3

five days earlier.  I knew I had to do the4

posting.  5

MS. TACKITT:  Was it posted -- 6

MS. TACKITT:  Yes.  7

CHAIRPERSON MILLER:  -- for the8

required amount of time?9

MS. TACKITT:  Yes.  10

CHAIRPERSON MILLER:  Okay.  It11

would require us to waive a rule, I believe,12

would it not?  13

What rule is that that requires14

posting?  15

So, actually it's only the -- only16

the affidavit hasn't -- didn't come in in a17

timely manner.  Correct?18

MS. TACKITT:  Correct.  19

MS. TACKITT:  The posting was20

done.  It's just the affidavit of posting?21

MS. TACKITT:  Correct.  That's22
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correct.  1

CHAIRPERSON MILLER:  Okay.  2

MS. TACKITT:  Do you need a number3

because it's on the back of it.  It's 3113.144

if that helps.  5

ZONING SPECIALIST BAILEY:  Madam6

Chair, the regulations concerning posting are7

located at 3113.13.  Section 3113.13.8

3113.14, specifically.  9

CHAIRPERSON MILLER:  The Applicant10

is saying they did post.  They just didn't11

file the affidavit of posting.  12

Okay.  Well, anyway, we don't have13

to get too bogged down at this point.  I know14

that we -- we have certainly waived this rule15

for an affidavit of posting.  You're saying16

under oath that you posted and you have17

pictures showing that.  And so the posting18

isn't at issue.  So, I would suggest that we19

accept the affidavit late and --20

MS. GLAZER:  Madam Chair?21

CHAIRPERSON MILLER:  Yes.  22
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MS. GLAZER:  I just want to point1

out.  The rule for the affidavit is contained2

at 3113.19.  It states that the Applicant3

should file with the Board --4

CHAIRPERSON MILLER:  Thank you.5

MS. GLAZER:  -- a sworn affidavit6

demonstrating compliance.  So, that's the rule7

that would be waived.  8

CHAIRPERSON MILLER:  Thank you9

very much.  Thank you very much.  That's what10

we were looking for.  Okay.  11

You should have filed this five12

days before the hearing.  13

Again, though unless we think that14

there's going to be prejudice to some party by15

waiving the rule, we would do it, but I don't16

see any prejudice to any party at this point,17

especially since you're testifying that you18

did posting. 19

Okay.  So, you should get that20

into the office, into the record though this21

afternoon.  22
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MS. TACKITT:  With the picture1

with it or just the -- I have the affidavit.2

Do you want the picture with the affidavit or3

are you waiving the picture?4

CHAIRPERSON MILLER:  No.  I'm not5

waiving.  I'm only waiving -- we're only6

waiving the time requirements. 7

MS. TACKITT:  Okay.  8

CHAIRPERSON MILLER:  So, you can9

proceed with addressing the merits right now.10

MS. TACKITT:  Okay.  11

CHAIRPERSON MILLER:  So, if you12

have a picture and you put it all in the13

record this afternoon I would do that.  14

MS. TACKITT:  I will do that.  15

CHAIRPERSON MILLER:  Okay.  16

MS. TACKITT:  As I mentioned the17

need.  One of the key needs is the security18

issues that -- it's the only empty -- the only19

lot on our row that has no barrier other than20

a fence that separates our parking pad from21

our backyard.  22
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There had been some past incidents1

where we've had our car broken into once.  Our2

renter's car broken into.  I'm sorry.  Our car3

broken into four times.  A renter's car that4

I'm aware of broken into once.  And I am told5

by Mr. Mendoza that there was an incident --6

a robbery with a knife prior to our moving in.7

We're lived there since January of8

2000.  9

So -- and I'm also concerned about10

someone crawling over our back fence and11

there's plenty of access, easy access to the12

way our house is structured to be able to13

break into our house.14

In spite of the fact that we've15

got bars on the first two floors, it would be16

very easy by climbing over to Mr. Mendoza's17

house and going up his fire escape to get to18

our roof where we have lots of skylights to19

drop into.20

So, that's a security issue.  In21

fact, we're the only house in the row that22
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doesn't have a building back there to protect1

us is one of my key concerns. 2

Another concern is that we -- our3

house is restricted on expansion.  We cover 594

percent of our lot right now.  And due to the5

design of our existing house, which is a kind6

of a wedding cake build up, there's plenty of7

air and space, even though our footprint goes8

out to 59 percent.  We could have built up9

three stories here and three stories here or10

the original builder could have, but they11

didn't in order to maintain a feeling of12

openness and a terraced atmosphere.13

But it has left us short on space.14

We do not have a -- there's no basement in the15

house.  We rent out the first floor and we16

live on the second and third floor.  So, we17

are proposing the garage in order to give us18

some relief for space to use the second floor19

as additional -- I would be moving my office20

out there.21

Right now I have my office in the22
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guest bedroom and today's a good example of1

where it can be very difficult when you have2

guests in town as we often do in this area and3

trying to do some work and print out photos,4

etcetera, etcetera.  5

So, we really need the office6

space and for storage. 7

We are restricted to build more8

space.  As I said, we don't have a basement.9

We also don't have an attic.  Either of those10

two are very unique and unusual, I think, for11

the houses built in this historic area.12

The original house was built, as I13

said in the late 1800s.  The lot was vacant.14

After the house burned down in 1950s, I am15

told, and our house essentially is only 2216

years old.  So, it was built 22 years ago on17

a vacant lot. 18

The current owners on either side19

of the property actually bought their property20

before the house was built, so they've owned21

their property prior to -- longer than 2222
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years.  So, they've been used to having --1

originally used to having a vacant lot there.2

We rent out the first floor so3

that reduces our ability to expand and we do4

also have, as I said, this unique openness due5

to the structure -- back structure of the6

building which kind of prevents -- we really7

would feel less detriment to the neighborhood8

to build a two-story structure than it would9

be to build up a taller building next to their10

existing homes.  11

So, I feel like by building this12

second story -- this two-story garage, it's a13

better solution than to building up on --14

better solution for the neighbors, a better15

solution for us and it's just aesthetically16

much more pleasant than just to build up a big17

square building. 18

And we think that the value of our19

property will go up by doing that which20

thereby will enhance the value of the property21

not just on adjacent properties, but in the22
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general halo effect in the area.  1

So, I have pictures of the2

property if anybody wants to see it of the3

parking pad, of how it looks in the back.4

Would you like for me to pass them around?5

Anybody want to see photos?  6

CHAIRPERSON MILLER:  Not right at7

this second.  8

MS. TACKITT:  Okay.  9

CHAIRPERSON MILLER:  Maybe when10

we're focusing on certain issues.  11

MS. TACKITT:  Okay.  So, that's12

really all I have to say. 13

Paul, did you have something?14

CHAIRPERSON MILLER:  Can I ask you15

what kind of office?16

MS. TACKITT:  I am an independent17

consultant.  I work out of my home18

specializing in employee benefits,19

particularly in pharmacy benefit programs.20

So, it's just me working by myself.  I don't21

have any visitors coming in.22
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CHAIRPERSON MILLER:  Okay.  My1

question goes to are you trying to do this2

addition pursuant to the regulation that3

allows for an artist studio?4

MS. TACKITT:  Yes.  I think that's5

how we -- 6

CHAIRPERSON MILLER:  But you're7

not an artist?8

MS. TACKITT:  Well, I'm a pianist.9

But you mean an artist like a graphic artist--10

CHAIRPERSON MILLER:  Well -- 11

MS. TACKITT:  Well, I'm not.  I'm12

not an artist.  13

CHAIRPERSON MILLER:  I mean,14

that's the first hurdle here to see that this15

regulation and perhaps your architect can16

address it further too.  But if that's our17

first question I would say, if you're coming18

in for an artist studio, it's meant to be for19

an artist studio as we understand it.  Not20

just for any use of storage or any other type21

of office.  22
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But, feel free to address that.1

And then we'll ask Office of Planning as well,2

of course.  3

MR. WILSON:  My understanding of4

the artist studio regulation is that is an5

allowed accessory use on an alley in the R-46

District.  7

I guess the question in my mind is8

if this is just living space that used by the9

primary occupant of the primary owner of the10

residence, is that allowed by right in a11

second floor story of a garage or do we need12

to -- can we dispense with the artist studio?13

CHAIRPERSON MILLER:  I mean, we14

don't -- 15

MR. WILSON:  There was some16

confusion on that. 17

CHAIRPERSON MILLER:  We don't18

necessarily give out advice.  I mean, I'm just19

wondering what regulations are you looking at20

that you would be coming under, because you21

need a variance.  It's not like this is a22
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matter of right situation.  1

And so it sounded like you were2

coming under artist studio for some reason.3

But the owner is not an artist.  So, is there4

another regulation that you're contemplating5

our consideration?6

MR. WILSON:  Well, I guess the7

thing is that the artist studio regulation8

seems to be crafted in such a way that you can9

on the ground floor of an accessory structure10

on an alley, that is an allowed use. 11

And what we're doing is we want to12

have an office space on the second floor and13

I guess it was some confusion about that on my14

part as to whether what kind of use this would15

actually be and if we would have a use16

variance issue if we didn't call it an artist17

studio.18

CHAIRPERSON MILLER:  What are you19

saying about accessory use in an alley?20

Did you say that?21

MR. WILSON:  Yes.  22
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CHAIRPERSON MILLER:  If this is on1

an alley?2

MR. WILSON:  Yes.  It is.  3

CHAIRPERSON MILLER:  Okay.  Is4

there a regulation that you want to bring our5

attention to for accessory uses on an alley?6

MR. WILSON:  I guess this is7

really contained in the 2500 section.  And the8

artist studio also leads us often to a parking9

requirement which has recently come to light10

based on the Office of Planning's report.  11

So, that's something else we need12

to address.  13

CHAIRPERSON MILLER:  Perhaps we14

should go to the Office of Planning.15

Are you ready to address some of16

these issues? 17

Good morning.  18

MR. JESICK:  Good morning, Madam19

Chair, Members of the Board.  My name is Matt20

Jesick. 21

Yes.  We were certainly under the22



54

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

impression that the application was for an1

artist studio.  And I don't know if I found2

all the regulations that apply, but just3

looking in the zoning regs now, I believe an4

artist studio is one of the very few uses that5

is permitted in an accessory structure. 6

I don't believe that any type of7

office would be a permitted use in a detached8

garage or a carriage house or anything like9

that.  10

COMMISSIONER JEFFRIES:  The11

Applicant came to you always with the12

expressed intention that this would be an13

artist studio?14

MR. JESICK:  Yes.  The application15

-- I don't have it in front of me states, you16

know, that it is an application for a two-17

story carriage house with an artist studio. 18

COMMISSIONER JEFFRIES:  Artist19

studio.  20

CHAIRPERSON MILLER:  I don't know21

if this is ready to proceed. 22
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I mean, the application says it's1

for use as an artist studio and we're hearing2

is that the use is not for an artist studio.3

So, do you have any comments about, you know,4

how you want to proceed?  5

MR. WILSON:  Okay.  I think we6

also would like to -- need to amend the7

application also about rear yard occupancy.8

As I was doing a little more research,9

discovered that doesn't really -- you know,10

really need variance relief under the rear11

yard because we can measure our rear yard.12

CHAIRPERSON MILLER:  We're having13

trouble hearing you.  14

COMMISSIONER JEFFRIES:  Would you15

speak into the mike?16

MR. WILSON:  Okay.  I think this17

is one of the reasons why we were exploring18

the whole postponement issue is that we've had19

a fair number of things that have come to20

light recently dealing with the Office of21

Planning. 22
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            CHAIRPERSON MILLER:  Okay.  Would1

you like to consider again a postponement at2

this point?  I mean, I'm not sure, are you3

ready to continue going forward?  4

MS. TACKITT:  It sound to me like5

we need to regroup and, I mean, I was6

explaining to you exactly what our intent for7

use was.8

My understanding was the term9

"artist studio" had, of course, I didn't10

research it.  But my assumption was that it11

had a much broader meaning, that it could be12

used for work, for an artist.  Or, I mean, it13

could easily be an artist studio, but that is14

not my intent.  My intent is to use it for an15

office until such time that I retire. 16

So, it was my misinterpretation of17

what an artist studio was, what it could mean,18

what it could do.  I mean, ultimately, we19

could rent it out, I suppose, as an artist20

studio, but it's not our initial intent.  21

So, we probably ought to postpone22
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then and do a little bit more research and1

explain in clearer terms exactly what we want2

to do.3

CHAIRPERSON MILLER:  I guess I4

would suggest to the Board that there are two5

options as I see it. 6

One is, postponement or leaving7

the record open for them to file additional8

pleading addressing any of these issues.9

Do you have any comments?  10

BOARD MEMBER MANN:  I think that I11

would -- my preference would be postponement12

rather than additional pleading being as they13

indicated that it was going to be an artist14

studio.  And one of the things that may be of15

benefit that hasn't been addressed yet is the16

definition of an artist studio, which says.17

A place of work of one or more persons who are18

actively engaged in either gainfully or as in19

the following.  The fine arts including but20

not limited to painting, print making or21

sculpturing.  The performance of visual arts22
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including but not limited to dance1

choreography, photography or film making,2

ceramics or the composition of music.  3

So, it's very clear that it has to4

be an active vocation or something in which5

you are gainfully employed in order to qualify6

for the artist studio. 7

So, in that case then, I think8

that a postponement would be more appropriate9

because I think the relief is going to have to10

be changed in some way rather than just11

additional filings.  12

CHAIRPERSON MILLER:  Right.  But13

also I would think this would have to be re-14

advertised if the relief is going to change15

too.  I mean, you can still postpone it, but16

it would have to be re-advertised to the17

appropriate relief, because it's no longer18

used as an artist studio.  So, you know -- 19

MS. TACKITT:  Okay.  I probably20

need to get some legal advice on this.  21

I mean, thank you very much for22
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clarifying that and probably ought to just --1

so, we would amend it -- 2

CHAIRPERSON MILLER:  Okay.  Yes.3

I don't want to give out -- 4

MS. TACKITT:  I don't want you to5

give advice.  6

CHAIRPERSON MILLER:  Okay.  7

MS. TACKITT:  I'm probably going8

to have to go and get -- hire someone -- 9

CHAIRPERSON MILLER:  Perhaps.  I10

mean I want to say -- 11

CHAIRPERSON MILLER:  That is what12

I was trying to avoid, but -- 13

CHAIRPERSON MILLER:  The variance14

test, it's a legal test and, therefore, you15

know, legal advice could be helpful. 16

So, I got the consensus of the17

Board basically to grant a postponement -- 18

MS. TACKITT:  Okay. 19

CHAIRPERSON MILLER:  -- even20

though we've started this case.  21

MS. TACKITT:  I'm sorry.  22
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CHAIRPERSON MILLER:  But -- 1

CHAIRPERSON MILLER:  For wasting2

your time.  3

CHAIRPERSON MILLER:  That's okay.4

But I just want to explain to you5

a few things.  6

MS. TACKITT:  Okay.  7

CHAIRPERSON MILLER:  So, one is,8

it does sound like you -- you need to re-9

evaluate your case and the relief will change10

because unless you're going to become an11

artist, you can't come in asking for an artist12

studio without really intending to use it as13

an artist studio.  14

So, you will have to re-advertize.15

And whether or not you get an attorney, I16

don't know if you were listening before to our17

decision making meeting, but the variance has18

specific legal tests.  19

One is the exceptional condition20

that gives rise to a practical difficulty in21

complying with the regulation and no22
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substantial detriment on the public. 1

And it's not that easy a test to2

address necessarily.  It's not that clean3

usually.  There are nuances and so -- but you4

should come back knowing that if you're asking5

for a variance, that's how you need to frame6

it.  That's how we would be evaluating it.  7

MS. TACKITT:  Okay.  8

CHAIRPERSON MILLER:  Okay.  9

MS. TACKITT:  I appreciate that.10

CHAIRPERSON MILLER:  So, I would11

also -- we're going to give you another date12

before you go.  13

MS. TACKITT:  Oh, that would be14

great.  15

CHAIRPERSON MILLER:  Oh, no.  Are16

we?  It's going to be re-advertized.  Do we17

give another date at this point?18

Hold on a second.  19

COMMISSIONER JEFFRIES:  The20

Applicant -- you have a copy of the Office of21

Planning's report.  Correct?  You do.  Okay.22
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MS. TACKITT:  Yes.  1

COMMISSIONER JEFFRIES:  Okay.  2

MS. TACKITT:  I do and -- yes.  3

I think one reason why we decided4

to just to go ahead and move forward today is5

that nothing is going to change in terms of6

that number one rule.  I mean, the lot is what7

it is.  It's not going to change so I'm8

thinking why do I need to hire a lawyer to9

tell you, you know, that the lot is normal. 10

So, the main issue was the11

uniqueness, in fact, the security issue.  12

COMMISSIONER JEFFRIES:  I'm sorry,13

I had asked to review the Office of Planning's14

report and so forth.15

CHAIRPERSON MILLER:  If you will16

just hold on for a minute we're going to come17

up with another date that will provide enough18

time for the required notices.  19

ZONING SPECIALIST BAILEY:  Madam20

Chair, were you looking for a date from staff?21

CHAIRPERSON MILLER:  Yes.  22
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ZONING SPECIALIST BAILEY:  We're1

going to suggest December the 11th and also2

we're going to suggest that the Applicant3

contact the staff to get additional direction4

or instructions concerning refiling documents5

and so forth so we can readvertise the6

project.7

MS. TACKITT:  That doesn't mean8

that I have to go -- we have to go through the9

whole ANC process again or do we?  10

We do.  Okay. 11

CHAIRPERSON MILLER:  The whole12

process is going to start again.  Yes.  13

I just say this about the ANC.  Do14

you have to go to the ANC?  There's no15

regulation under the zoning regulations that16

says you have to go to the ANC. 17

The ANC is an automatic party to18

the proceeding, however, and it's usually to19

your benefit to work with the ANC.  20

MS. TACKITT:  Oh, I did tell them21

when I worked with them that I was using it22
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for an office.  And so this issue of artist1

studio definition, it was never raised.  2

So, well, I'll just start all over3

again. 4

CHAIRPERSON MILLER:  Yes.  But5

you're starting all over again, but you're6

starting all over again maybe with a little7

more knowledge and information.  And, you8

know, feel free to contact the Office of9

Zoning if you have any questions.  10

MS. TACKITT:  Okay.  11

CHAIRPERSON MILLER:  And I'm sure12

that the Office of Planning also would be13

willing to answer questions for you so that,14

you know, you further understand what you're15

doing the next time around and that you're16

asking for the appropriate relief and you know17

the standards to get to that relief.  18

MS. TACKITT:  Okay.  I just wanted19

to say that I do appreciate the courtesy of20

Matt Jesick and the courtesy of the staff of21

the Office of Zoning.  Everybody has been just22
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really great.  1

So, thank you and thanks for your2

time.  3

CHAIRPERSON MILLER:  Okay.  Thank4

you.  We'll see you in December maybe.  Okay.5

ZONING SPECIALIST BAILEY:  Madam6

Chair, that's the morning session.  7

CHAIRPERSON MILLER:  I believe so.8

Yes.  Thank you.  9

ZONING SPECIALIST BAILEY:  The10

case that was just postponed is in the11

morning.  It will be continued to the morning12

session.  13

CHAIRPERSON MILLER:  Oh, I thought14

you said -- well, this case that we just15

finished will be in the morning session in16

December.  Correct?  December 11th. 17

ZONING SPECIALIST BAILEY:  Yes.18

Correct.  19

CHAIRPERSON MILLER:  But now20

you're saying let's proceed with the morning21

session today.  Yes.  22
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ZONING SPECIALIST BAILEY:  We have1

one more case.  2

CHAIRPERSON MILLER:  Thank you.  3

ZONING SPECIALIST BAILEY:  Are you4

ready, Madam Chair?5

Application No. 17635 of Mara6

Lisson Cuneo, pursuant to 11 DCMR 3103.2, for7

a variance from the court width s under8

Section 776 and a variance from the9

nonconforming structure provisions under10

Subsection 2001.3, to allow a third-story11

addition to an existing law office.  The12

property is located in the CAP-CHC/C-2-A13

District at premises 507 C Street, N.E.14

(Square 838, Lot 804).15

CHAIRPERSON MILLER:  Good morning.16

MR. DAY:  Good morning.  17

CHAIRPERSON MILLER:  Okay.  Would18

you like to introduce yourself for the record19

please?20

MR. DAY:  Yes.  My name is Barton21

Day.  I live at 1329 Kirby Road, McLean,22
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Virginia.  I'm acting as agent for the1

Applicant2

CHAIRPERSON MILLER:  Okay.  Did3

you bring your models with you?4

MR. DAY:  It's a hard act to5

follow. 6

I have no model.  This proposal is7

a modest third-story edition to an existing8

three and two story building on Stanton9

Square. 10

The proposal is for about 16 by 1811

foot of additional official space and an eight12

foot deck behind that, all of which sit on the13

existing footprint of the building. 14

Currently what generates this15

application is the definition of court.  The16

building has a narrow four foot wide sidewalk17

along one side leading to basement stairs.18

That would be flanked by a proposed addition.19

And under the court requirements the addition20

would therefore have to sit back an additional21

eight feet and that would result in a very22
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narrow and impossibly narrow addition.  And,1

therefore, to get the addition and to be2

within conformance, we need to make this3

application.  4

CHAIRPERSON MILLER:  Okay.5

There's no increase in the court6

nonconformity.  Correct?7

MR. DAY:  No.  The proposal8

follows the existing footprint.  9

The building is currently10

nonconforming because of the court.  It's11

slightly over the lot occupancy of 60 percent.12

That doesn't change.13

We have the approvals of14

neighbors, all local committees.  Stanton15

Neighborhood.  The local ANC has approved us.16

HPO has indicated that approve us as has the17

Office of Planning.18

CHAIRPERSON MILLER:  Okay.  I19

don't know how long you've been here this20

morning, but this is a variance and so we need21

you to address the three prongs of the22
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variance test in order for us to grant a1

variance.  2

I'm wondering if you can elaborate3

more than you have and kind of do this4

systematically as to.  Does this property have5

a unique or exceptional condition that makes6

it difficult to comply with the regulations?7

MR. DAY:  Well, the lot width is8

only 20 feet.  The existing condition is that9

this stairwell, which is by definition now a10

court, does provide light and air to the11

existing structure since windows are on both12

sides of it.13

By complying with the definition14

of a court, these proposed increase in FAR15

which is still under the allowable would be16

impossible because of the narrow width17

resulting in this complying with the18

definition of court, since the addition can19

only be eight feet wide on the outside.  It20

would be less on the inside.  21

The building is also governed by22
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the easement trust, the L'enfant Trust.  They1

have approved the proposed addition.  the2

fenestration of the existing building is to be3

maintained in the proposal.  So, with regard4

to keeping in character of the historic5

district, we think this proposal is in keeping6

with that.  7

CHAIRPERSON MILLER:  What do you8

say is your practice difficulty?  That's the9

second prong of the test. 10

MR. DAY:  Well, the practical11

difficulty is to achieve additional office12

space and to achieve additional FAR we'd have13

to increase the building footprint to14

circumvent the difficulty with the court15

definition, courtyard definition.  16

So, that difficulty leads to this17

application in that the lot occupancy will not18

be increased beyond -- no application will be19

made to do that.  That's in keeping with20

existing footprint of the building which in21

itself is historically relevant and controlled22
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by the trust.  And that the proposal is within1

FAR limits of the overlay district.2

CHAIRPERSON MILLER:  Okay.  We3

have to kind of fit these things sometimes4

into our little process here.  5

MR. DAY:  I understand.  6

CHAIRPERSON MILLER:  So, and we'll7

get to the Office of Planning.  But I picked8

up from their report that there is something9

that appears to be special and unique about10

the existing court that needs to be preserved11

because it patterns the historic district or12

something?  13

Can you explain that maybe?14

MR. DAY:  Well, this is a fairly15

typical feature of houses of that vintage and16

that location.  Namely, along that block,17

there have been -- there are existing side18

courts actually sidewalks leading to basement19

entries, some of which remain, some of which20

have been closed up, filled in.  But it is an21

original feature of the historic building.22
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As I say, along these sidewalks1

are windows affording light and air to the2

offices that overlook these sidewalks.  That3

is the principal feature that I think is being4

referred to by the Office of Planning.5

CHAIRPERSON MILLER:  So, that's a6

feature that needs to be preserved.  Correct?7

MR. DAY:  Yes.  8

CHAIRPERSON MILLER:  Under9

historic preservation and under the L'enfant10

Trust.  What is that?  The L'enfant Trust11

reference?  12

MR. DAY:  It's a conservation13

easement that has been placed on the structure14

that controls exterior work on the structure.15

And the trust -- 16

CHAIRPERSON MILLER:  So, does this17

-- I'm sorry.  18

Does that conservation easement19

restrict how you can build on that structure?20

MR. DAY:  It's not so much how,21

it's just that the trust reviews any proposals22
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and yeahs or nays to such proposals based on1

their criteria, which has to do with historic2

aspects of the structure. 3

CHAIRPERSON MILLER:  Well, so is4

this  additional built in accordance with5

their -- 6

MR. DAY:  Yes.  They have approved7

this proposal. 8

CHAIRPERSON MILLER:  Okay.  9

MR. DAY:  I don't have their10

letter with me, though but I assume they were11

going to file it with the Board. 12

CHAIR BURGER:  Okay.  We're just13

looking at the different constraints that seem14

to me to be placed on your building to limit15

what you can do.  16

MR. DAY:  Yes.  17

CHAIRPERSON MILLER:  Is it -- and18

you're not adding to any of the19

nonconformities.  Is that correct?20

MR. DAY:  That is correct.  21

CHAIRPERSON MILLER:  And is it22
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correct that any addition you would do you1

would need a variance for or not?2

MR. DAY:  I would assume.  I3

haven't investigated any other kinds of4

issues.5

CHAIRPERSON MILLER:  But you're a6

nonconforming structure already so any7

addition to a nonconforming structure-- 8

MR. DAY:  Yes. 9

CHAIRPERSON MILLER:  -- would10

require a variance, I guess, under that part.11

Okay.  I don't want to get too12

much into your personal situation but13

basically we often see in these row houses or14

whatever where people are living in the city,15

that in order to stay in the city or to16

continue working they may need to -- there's17

that kind of practical difficulty that gives18

rise to a need to expand.19

MR. DAY:  Oh.  20

CHAIRPERSON MILLER:  Is that the21

situation?22
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MR. DAY:  I am just the agent.  I1

am a contractor licensed in the .2

CHAIRPERSON MILLER:  All right.3

The owner then, if you can address the owner's4

need.5

MR. DAY:  Well, the -- 6

CHAIRPERSON MILLER:  For this7

office. 8

MR. DAY:  Well, the office is9

occupied by a law office.  The husband of the10

owner of record and this is an additional11

single office space that they need for their12

practice.  But it's a very small firm.  But13

they're very cramped in this space and they14

just need some additional space.  15

It's a type of practice that has16

occasionally some volume of works that17

generates a tremendous amount of paper among18

other things.  19

CHAIRPERSON MILLER:  And can you20

address how it would have no substantial21

detriment on the public?22
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MR. DAY:  Well, there's going to1

be no additional parking, no additional2

traffic in that this is not to provide for3

additional office use, but just to expand4

existing office use. 5

The footprint of the building6

remains unchanged.  I can show you pictures of7

the alley and this isn't quite big enough,8

perhaps, but this is what the proposal is.9

It's a very nonimpacting type of edition, not10

visible from Stanton Square.  And a very11

modest proposal.12

As I say, the light -- the window13

designs and general fenestration of the brick14

is going to be maintained in the proposal.15

So, ever efforts has been made to make the16

edition in keeping with the existing17

structure.18

CHAIRPERSON MILLER:  One other19

questions. 20

Did you look at other options for21

an addition or was this really the only one22
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that makes sense or what?1

MR. DAY:  Well, this sprang almost2

immediately to mind since it was following the3

roof line of the existing third story over the4

second story.  And because of the lot5

occupancy issue, it seems to be the most6

practical.7

CHAIRPERSON MILLER:  Okay.  Any8

other questions?  9

Is there anything else you want to10

add before we go to the Office of Planning?11

MR. DAY:  No.  Thank you.  12

CHAIRPERSON MILLER:  Did you have13

a copy of the Office of Planning report by the14

way?15

MR. DAY:  I do.  16

CHAIRPERSON MILLER:  Okay.  Good.17

MS. THOMAS:  Good morning, Madam18

Chair, Members of the Board.  I'm Karen Thomas19

with the Office of Planning. 20

In this case we had no issue with21

the variance request.  We believe that the22
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court area is a unique feature that even1

though it is nonconforming, the unique feature2

which in combination with the structure3

requirements of the L'enfant Trust and4

preserving the exterior features of the5

building created a practical difficulty for6

the Applicant in doing an addition. 7

We don't believe the integrity of8

the zoned plan is compromised since the new9

addition wouldn't increase any nonconforming10

aspect of the lot or the structure including11

the lot occupancy and court which would not be12

expanded.  And it respected the Capitol Hill13

and the CHC overlay provisions.14

So, we don't believe that the15

addition would have an impact on the zone16

plan.17

Therefore, we recommend that the18

variance be granted. 19

Thank you.  20

CHAIRPERSON MILLER:  Thank you. 21

I'm sorry, could you repeat what22
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OP found was unique or exceptional?1

MS. THOMAS:  The court area.  The2

feature of the court area.  We believe that3

any option for addition would affect the court4

area and this was the most reasonable option5

to -- way to have an addition.6

If you in fill the court, it would7

remove the life and air provisions and the8

open space feature of -- which is required by9

the preservation, the historic trust10

preservation.11

One of their main tenants is12

keeping open spaces on -- within the historic13

structure and that the feature, the court area14

is an open space feature.  So, that had to be15

preserved.  So, that court area in this case16

became the unique feature of the property.17

So, to preserve that would, you know, affect18

any type of addition. 19

Creating a larger court with the20

addition would mean an impractical room area21

of eight foot wide which would be like the22
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Applicant said, less on the inside.  1

So, the court feature in this case2

became the unique feature of the property.  3

CHAIRPERSON MILLER:  And you see4

the practice difficulty going to -- 5

MS. THOMAS:  The practical6

difficulty going to trying to maintain -- to7

respect the historic features of the property,8

to respect also the zone plan with the9

addition.10

COMMISSIONER JEFFRIES:  I thought11

that was the unique part. 12

MS. THOMAS:  Well, it became a13

practical difficulty.  It extended the14

practical difficulty for the Applicant to15

maintain all these regulations -- 16

COMMISSIONER JEFFRIES:  Right.  17

MS. THOMAS:  -- at the same time18

with an addition.  19

CHAIRPERSON MILLER:  What about20

the zone plan?  If they did something else, it21

would violate the zone plan?22
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MS. THOMAS:  Yes.  If they wanted1

to add it would increase the lot occupancy.2

It could also, if they could in fill the3

court, they could add by in filling the court4

area and not affect the lot occupancy, but it5

would affect the easement requirement for the6

trust.  And the court area is a unique7

historic feature of the property. 8

So, in filling the court, while it9

wouldn't increase the lot occupancy, would10

also violate that.11

CHAIRPERSON MILLER:  Is this12

requirement unique to this property or unique13

to this area or what?  This historic area?14

MS. THOMAS:  I think in this case15

it would be unique to this property.  Each16

property might be different.  I don't know if17

the other properties have the easement18

requirement on it.  I can't be sure that in19

fill of a court area in an adjacent property20

or how that would affect the lot occupancy.21

So, I would see it as a unique feature of this22
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property.1

COMMISSIONER JEFFRIES:  Madam2

Chair, your question was, does the easement3

extend to adjoining properties or was it just4

for this particular property?5

CHAIRPERSON MILLER:  I think --6

well, I won't know if I'm thinking differently7

now that she answered it.  But I think8

basically what Office of Planning is saying9

is, there may be an easement that applies10

obviously to more than more property but11

affects this property differently because of12

the way this property is already filled.  Is13

that right with the court that it has?14

MS. THOMAS:  Yes.  Currently.  15

COMMISSIONER JEFFRIES:  You don't16

know if this type of court is also in17

adjoining properties -- 18

MS. THOMAS:  Yes.  19

COMMISSIONER JEFFRIES:  -- the20

same configuration?21

MS. THOMAS:  Yes.  They have22
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courts in their properties.  1

COMMISSIONER JEFFRIES:  So, the2

property next door could make the same claim?3

MS. THOMAS:  The property next4

door could probably make the same claim if it5

affected the historic -- if it would affect6

the historic character, if it's determined by7

the Capitol Hill Restoration Society by the8

trust.  If they have a trust.  If historic9

preservation determines that as well it would10

speak to the historic character. 11

So, in this area it's unique12

because it's a historic district and where13

courts are a unique feature in some of these14

historic districts.  But in this case, we're15

saying that this court area coupled with the16

historic easement on it, which requires the17

preservation of open space.  And not only that18

but you can't do structural alterations that19

affect the exterior.  All those things in20

combination create a practical difficulty in21

doing any addition to the property. 22
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COMMISSIONER JEFFRIES:  I'm just1

trying to focus on uniqueness, that's all.  I2

mean, I understand the road map from3

uniqueness to practical difficulty.  But I4

just wanted to make certain I was clear about5

exactly the uniqueness of this particular6

project. 7

You know, does it extend just to8

this project or is there some -- is there an9

easement that, you know, attaches to all these10

buildings?  I mean, I'm sort of satisfied, but11

I just, you know, wanted to get some clarity12

on that.  13

CHAIRPERSON MILLER:  Just to14

address Mr. Jeffries' point.  I mean, as I15

understand it, it may be an easement that goes16

to several properties in that neighborhood.17

However, I would guess that the houses are not18

all exactly the same and that the easement19

would have a different impact on an owner's20

ability to do an addition on a different house21

depending on different factors.  Different22
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open spaces, different heights, etcetera.  1

MS. THOMAS:  That's correct.  2

CHAIRPERSON MILLER:  Okay.  3

COMMISSIONER JEFFRIES:  You don't4

have that information today?5

MS. THOMAS:  No.  6

COMMISSIONER JEFFRIES:  In terms7

of -- yes.  8

MS. THOMAS:  Footing square,  you9

know. 10

COMMISSIONER JEFFRIES:  In terms11

of the configuration of -- I mean, obviously,12

then you don't know what the addition is.  I13

mean, people would do different additions, you14

know, might have a different impact.15

CHAIRPERSON MILLER:  Other16

questions?  17

While we're with the Office of18

Planning, it's my understanding, I believe,19

that the report was not timely filed, but it's20

excellent nonetheless and I would recommend21

that we waive our rules and accept OP's report22
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into the record.  1

MS. THOMAS:  I apologize for that.2

We had a mix up in the -- 3

CHAIRPERSON MILLER:  July 4th?4

MS. THOMAS:  -- on the filing.5

Yes.  6

CHAIRPERSON MILLER:  Right.  7

MS. THOMAS:  We though it was8

going to be next week and it was written9

early, but just to get it over.  10

CHAIRPERSON MILLER:  All right.11

Just one other one of our technicalities so we12

want to make sure, you know, it's done right.13

Okay.  14

MS. THOMAS:  Thank you.15

CHAIRPERSON MILLER:  Are there16

other questions from the Board?17

Do you have any questions for the18

Office of Planning?19

MR. DAY:  No.  I don't.  20

CHAIRPERSON MILLER:  Okay.  I21

don't believe anyone from the ANC is here, but22



87

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

I'll just ask for the record.  1

Not seeing anyone, not hearing2

from anyone, anybody else here in the audience3

to testify in support or opposition of this4

application? 5

Not hearing from anyone, I'll turn6

to you then for closing remarks.  7

MR. DAY:  Well, I would just8

conclude by saying that I believe it's a9

modest proposal in keeping with the character10

of the neighborhood and within the zoning11

objectives under the overlay district. 12

Thanks very much. 13

CHAIRPERSON MILLER:  Thank you.14

Okay.  We are going to deliberate15

on this application now.  16

All right.  I'll start the17

discussion.18

As I stated, it is an application19

for a variance and the variance is for relief20

from the court width requirements under 77621

and for an addition to a nonconforming22
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structure under 2001.3, which encompasses1

variances from lot occupancy. 2

And what's being proposed here is3

an addition to a third story for use as a law4

office.  And use if really not at issue in5

this case.  6

So, I think it's important just7

for context that -- 8

VICE CHAIRPERSON ETHERLY:9

Seconded, Massachusetts Avenue. 10

CHAIRPERSON MILLER:  Oh, thank11

you.  Okay.  12

I didn't do a motion, just13

deliberating.  14

VICE CHAIRPERSON ETHERLY:  I'd be15

more than comfortable to support a motion at16

the appropriate time.  17

CHAIRPERSON MILLER:  Okay.  That18

there's no actual increase in lot occupancy in19

court width and no new nonconformity and that20

the lot occupancy is over to begin with by21

only .9 percent.  And I raise that because if22
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we're analyzing practical difficulty, we1

consider the burden of strict application of2

the application to the owner in the context of3

the magnitude of relief that's being sought4

also.  So, we ought to think about that.  And5

so that's why I raise it. 6

We talked about is there something7

unique in this condition?  It doesn't have to8

be -- the rule isn't exactly uniqueness per se9

like the one and only.  It's what exceptional10

condition may be existing on this property11

that makes it difficult to comply strictly12

with the regulations. 13

And to begin with, this is one of14

those properties that's nonconforming with its15

court and lot occupancy predating the zoning16

regulations.  17

So, that's sometimes considered an18

exceptional consideration because -- or19

condition because it can't comply with the20

regulations.  It was deemed nonconforming.21

And in this there's no any increase in the22
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nonconformities. 1

also, Office of Planning and the2

Applicant talked about this court pattern and3

its court being something that is governed by4

an easement of L'enfant trust and also under5

historic preservation constraints.  And so6

that also limited the type of addition that7

this owner could do which is very limited8

based on the testimony we heard that this one9

makes the most sense and preserves the most10

open space and preserves the historic quality.11

So, that actually runs into12

practical difficulty, because when they13

preserve this court, they're left with very14

few options, if any others, to do this15

addition.  16

Office of Planning said that17

there's actually no substantial detriment to18

the zone plan because there's no increase in19

lot occupancy of court width.  No new20

nonconformity.  21

HPRB has approved this application22
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as compatible with the Capitol Hill Historic1

District.  The Capitol Hill Restoration2

Society voted to support. 3

We have an indication that the ANC4

voted to support but we don't have that in the5

record. 6

Okay.  In any event, that's where7

we're at.  And I would be prepared to put8

forward a motion to grant the application.9

But do others want to comment first?  We're10

under motion.  11

All right.  I would move to12

approve Application No. 17635 of Mara Lisson13

Cuneo, pursuant to 11 DCMR, Section 3103.2,14

for a variance from the court width15

requirements under Section 776, and a variance16

from the nonconforming structure provisions17

under subsection 2001.3, to allow a third18

story addition to an existing law office at19

premises 507 C Street, N.E. 20

VICE CHAIRPERSON ETHERLY:21

Seconded. 22
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CHAIRPERSON MILLER:  Further1

deliberation?  2

COMMISSIONER JEFFRIES:  I don't3

think any further deliberation is necessary,4

Madam Chair.  I would just note for the record5

that I thought the presentation today both by6

the representative of the Applicant and the7

Office of Planning was extremely helpful in8

shall we say clarifying what is a fairly9

complicated set of facts and attended10

circumstances that impact the subject property11

here. 12

So, I felt that both of those13

presentations really helped to put a lot of14

meat on the bone for a variance test.  And I15

think the record is full and we're ready to16

move forward.  17

CHAIRPERSON MILLER:  Any other18

comments?  19

Okay.  Then I'm going to call the20

vote. 21

All those in favor say aye.  22
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(AYES)1

CHAIRPERSON MILLER:  All those2

opposed? 3

All those abstaining?  4

Okay.  Would you call the vote5

please?6

ZONING SPECIALIST BAILEY:  The7

Board has voted five, zero, zero to grant the8

application. 9

Mrs. Miller made the motion, Mr.10

Etherly seconded, Mr. Mann and Mr. Jeffries11

and Mr. Loud support the motion.  12

CHAIRPERSON MILLER:  Thank you.13

And since there's no party in14

opposition to this application, I would15

suggest that we waive our rules and16

regulations for issuing a full order in this17

case and issue a summary order.  And I believe18

that's the consensus of the Board. 19

Okay.  Thank you.  20

Thank you very much.  21

Do we have any other items on the22
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agenda for this morning, Ms. Bailey?1

ZONING SPECIALIST BAILEY:  No,2

Madam Chair.3

CHAIRPERSON MILLER:  Then we will4

be back this afternoon at 1:00.  And this5

hearing is adjourned.  6

(Whereupon the hearing was7

recessed at 11:41 a.m., to reconvene at 1:388

p.m., this same day.)9

10

11

12

13

14

15

16

17

18

19

20

21

22
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A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N1

1:38 p.m.2

CHAIRPERSON MILLER:  This hearing3

will please come to order.  4

Good afternoon, ladies and5

gentleman.  This is the July 10 Public Hearing6

of the Board of Zoning Adjustment of the7

District of Columbia.  8

My name is Ruthanne Miller.  I'm9

the Chairperson of the BZA.  And to my right10

is Mr. Curtis Etherly and I might as well11

introduce Ms. Brown who is here for the Office12

of Planning.  She's here on one of the cases13

this afternoon. 14

And to my left is Mr. Marc Loud15

who is also a Mayoral Appointee and next to16

him is John Mann, representing NCPC, Sherry17

Glazer from the Office of Attorney General,18

Bryan Stockton who is legal intern with the19

Office of Attorney General and Beverly Bailey20

with the Office of Zoning. 21

And I believe that Mr.  Clifford22
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Moy will probably be joining us shortly and1

he's with the Office of Zoning.2

Copies of today's hearing agenda3

are available to you and are located to my4

left in the wall bin near the door.  5

Please be aware that this6

proceeding is being recorded by a Court7

Reporter and is also Webcast live.8

Accordingly, we must ask you to refrain from9

any disruptive noises or actions in the10

hearing room.  11

When presenting information to the12

Board, please turn on and speak into the13

microphone, first stating your name and home14

address.  When you are finished speaking,15

please turn your microphone off so that your16

microphone is no longer picking up sound or17

background noise.  18

All persons planning to testify19

either in favor or in opposition are to fill20

out two witness cards.  These cards are21

located to my left on the table near the door22
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and on the witness table.  1

Upon coming forward to speak to2

the Board, please give both cards to the3

reporter sitting to my right. 4

The order of procedure for special5

exceptions and variances is (1) statement and6

witnesses of the Applicant; (2) government7

reports including Office of Planning,8

Department of Public Works, DDOT, etcetera;9

(3) report of the Advisory Neighborhood10

Commission; (4) parties or persons in support;11

(5) parties or persons in opposition; (6)12

closing remarks by the Applicant.13

  There's also an appeal this14

afternoon so I'm going to read to you the15

order of procedure for appeals.  That is as16

follows. (1) statement and witnesses of the17

Appellant, (2) the Zoning Administrator or18

other government officials case, (3) case for19

the owner, leasee, or operator of the property20

involved, if not the Appellant, (4) the ANC21

within which the property is located, (5)22
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intervener's case if permitted by the Board,1

(6) rebuttal and closing statement by2

Appellant.3

Pursuant to Section 3117.4 and4

3117.5 the following time constraints will be5

maintained.  The Applicant, Appellant, persons6

and parties except an ANC in support including7

witnesses 60 minutes collectively.  8

Appellees, persons and parties9

except an ANC in opposition including10

witnesses 60 minutes collectively. 11

Individuals three minutes. 12

These time restraints do not13

include cross examination and/or questions14

from the Board.  Cross examination of15

witnesses is permitted by the Applicant or16

parties. 17

The ANC in which the property is18

located is automatically a party in a special19

exception or variance case.  Nothing prohibits20

the Board from placing reasonable restrictions21

on cross examination including time limits and22
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limits on the scope of cross examination. 1

2

The record will be closed at the3

conclusion of each case except for any4

materials specifically requested by the Board.5

The Board and the staff will specify at the6

end of the hearing exactly what is expected7

and the date when the persons must submit the8

evidence to the Office of Zoning.  9

After the record is closed, no10

other information will be accepted by the11

Board. 12

The Sunshine Act requires that the13

public hearing in each case be held in the14

open before the public.  The Board may15

consistent with its rules of procedure and the16

Sunshine Act enter Executive Session during or17

after the Public Hearing on a case for18

purposes of reviewing the record or19

deliberating on the case.  20

The decision of the Board in these21

contested cases must be based exclusively on22
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the public record.  To avoid any appearance to1

the contrary, the Board requests that persons2

present not engage members of the Board in3

conversation. 4

Please turn off all beepers and5

cell phones at this time so as not to disrupt6

these proceedings.  7

The Board will make every effort8

to conclude the Public Hearing as near as9

possible to 6:00 p.m.  10

If the afternoon cases are not11

completed at 6:00 p.m. the Board will assess12

whether to complete the pending case or cases13

remaining on the agenda.  14

At this the Board will consider15

any preliminary matters.  16

Preliminary matters are those17

which relate to whether a case will or should18

be heard today, such as request for19

postponement, continuance or withdrawal or20

whether proper and adequate notice of the21

hearing has been given.  22
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If you are not prepared to go1

forward with the case today, or if you believe2

that the Board should not proceed, now is the3

time to raise such a matter.  4

Does the staff have any5

preliminary matters?6

ZONING SPECIALIST BAILEY:  Madam7

Chair, Members of the Board and to everyone,8

good afternoon. 9

The staff does not have any at10

this time.  11

CHAIRPERSON MILLER:  Thank you.12

Than let's proceed with the agenda.  13

Would all individuals wishing to14

testify today, please rise to take the oath?15

And Ms. Bailey will administer it to you. 16

ZONING SPECIALIST BAILEY:  Would17

you please raise your right hand? 18

Do you solemnly swear or affirm19

that the testimony that you will be giving20

this afternoon will be the truth, the whole21

truth and nothing but the truth?22
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Thank you.  1

CHAIRPERSON MILLER:  Would you2

call the first case please?  3

ZONING SPECIALIST BAILEY:  Madam4

Chair, the first case is Application No. 176365

of the National Capital Revitalization6

Corporation on behalf of the Redevelopment7

Land Agency Corporation.  8

The application has been amended9

and the now requesting relief from the parking10

requirements under Subsection 2101.1 and to11

variance from the loading requirements under12

Subsection 2202.1 and additionally section13

1329.2, special exception to review as14

required by the Georgia Avenue Commercial15

Overlay District to permit the construction of16

a building on a lot that has 12,000 square17

feet or more of land area. 18

The property is located at 3910-19

3912 Georgia Avenue, N.W..  It is also known20

as Square 2906, Lots 848 and 849.  And the21

Applicant is requesting relief to develop a22



103

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

residential condominium building with retail1

at the ground floor.  2

Just as a technicality, Madam3

Chair, with reference to the posting of the4

property, it was posted for 14 days and as you5

know, 15 days are required.  So, it was just6

a matter of a day off.  7

CHAIRPERSON MILLER:  Thank you.8

I think what I'd like to do is9

have the parties introduce themselves for the10

record and then you can address that brief11

issue and we'll go from there.  12

MR. BLANCHARD:  Good afternoon,13

Madam Chair and Members of the Board.  My name14

is Lyle Blanchard.  I am representing the15

Applicant, NCRC.  And with me are Gilberto16

Cardenas.  17

MR. CARDENAS:  Gilberto Cardenas18

with Jair Lynch Companies, representing JCHD19

Development.  20

MR. MAISTO:  John Maisto, EDG21

Architects, representing EDG Architects, the22
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architect of record.  1

MR. BANKS:  Iain Banks, Senior2

Footage Engineer for our Georgia Associate,3

traffic engineers.  4

MR. BLANCHARD:  Also with me --5

hold on one second. 6

Also with me is Matt Morrin from7

NCRC who, if you need his testimony, he's here8

to answer questions, but he won't be a part of9

our initial presentation.  10

COMMISSIONER BLAND:  I'm ANC11

Commissioner Ronald Bland, ANC-4C.  I'm single12

member district 4-C03 and I'm here to speak on13

behalf of ANC 4-C.  I'm Vice Chair of 4-C03.14

4-C.  15

CHAIRPERSON MILLER:  I'm sure we16

do, but do we have in the record an ANC report17

and also -- 18

COMMISSIONER BLAND:  Yes.  19

CHAIRPERSON MILLER:  -- with20

respect to this?  Okay.  Saying you will be21

coming.  Great.  Okay. 22
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Do you all just want to, I guess1

starting with you, Mr. Blanchard, do you want2

to address the posting.  3

MR. BLANCHARD:  Yes.  We beg the4

Board's indulgence.  I unfortunately had a5

personal family matter on the 25th and had to6

be in Philadelphia that day.  7

My colleagues and staff were8

industriously filing and preparing for filing9

the pre-hearing statement which was filed the10

next day, but it was an oversight on our part11

that we did not post appropriately on Monday12

the 25th. 13

I actually had to go up there and14

post myself on the 26th.  It was a hot day.15

Not quite as hot as yesterday, but we did make16

every effort to post -- 17

CHAIRPERSON MILLER:  Okay.  18

MR. BLANCHARD:  -- as many days as19

possible.  20

CHAIRPERSON MILLER:  Okay.  It is21

only one day.  Mr. Bland, is there any problem22
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with that -- 1

COMMISSIONER BLAND:  No.  2

CHAIRPERSON MILLER:  -- on the3

ANC's part?  Okay.  4

COMMISSIONER BLAND:  No.  There's5

no problem with that.  6

CHAIRPERSON MILLER:  Okay.  And7

there were lots of other notices that did go8

out as well. 9

Okay.  Okay.  Is the Board10

prepared to waive our rule on that?  Okay.11

Then it's not a problem and we can proceed.12

I think we have a big preliminary13

issue to proceed with and that is what form14

this application is actually in.  15

MR. BLANCHARD:  All right.  16

CHAIRPERSON MILLER:  Let me ask17

you.  Did you -- how did you notify everyone18

about the amended application?19

MR. BLANCHARD:  We sent a notice20

to everyone within 200 feet the same day that21

we filed -- I believe it was the same day that22
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we filed the amended application. 1

I talked with the Board staff2

about the appropriate way to do that and we've3

done that on several other cases where4

unfortunately as we proceed through the time5

line for a case, as you know, the initial6

application was for a 130 unit building and7

four area variances.  8

As we met with OP and tried to9

work with them on the issues of the fact that10

inclusionary zoning is not yet implemented by11

the District government, we determined that12

the best way to proceed, short of a PUD, was13

to scale back our application to just be those14

variances that would not be matter of right15

once inclusionary zoning is approved.16

CHAIRPERSON MILLER:  Did you come17

to the conclusion that if you sought a18

variance, I believe it's for five percent lot19

occupancy and additional and .23 more -- 20

MR. BLANCHARD:  FAR.  21

CHAIRPERSON MILLER:  -- FAR, that22
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you could not proceed with your variance case?1

You would have to do a PUD?2

MR. BLANCHARD:  We didn't come to3

that conclusion.  It was one of the4

recommendations.  5

CHAIRPERSON MILLER:  It was a6

recommendation by the -- 7

MR. BLANCHARD:  It was a8

recommendation.  But because we are basing our9

case on the anticipated implementation of10

inclusionary zoning, we hoped to come back in11

the future and have the plans for the -- we12

presented both interim and final plans.  The13

interim plans are the plans before the Board14

now for a 115 unit building.  That is the15

scaled back building.  It does not include the16

additional lot occupancy and the additional17

FAR.18

CHAIRPERSON MILLER:  When has the19

BZA approved interim plans and final plans20

like you're presenting?21

MR. BLANCHARD:  We're not asking22
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you to approve the final plans today. 1

CHAIRPERSON MILLER:  Interim?  So,2

what you would be -- because we have -- this3

is the confusion here and so what we have4

before us seem to be interim and final or5

interim aunt modification.6

MR. BLANCHARD:  Right.  7

CHAIRPERSON MILLER:  For down the8

road?  But really what you're saying is what's9

before us is our plan called interim.  But you10

want us to consider somehow -- 11

MR. BLANCHARD:  Well, we want the12

Board to be aware of our future filing.  It13

hasn't been filed yet.  But we want the Board14

to be aware of the fact that once inclusionary15

zoning is in place, the 130 unit building will16

meet the requirements for this zoned district.17

And at that time -- because -- because we have18

to come before the Board now for parking and19

loading variances and for this Georgia Avenue20

Overlay, we want the Board to approve parking21

and loading variances now and the special22
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exception for the Georgia Avenue Overlay.1

CHAIRPERSON MILLER:  But what it2

sounds like you're saying is.  You're applying3

for parking and loading variances based on 1154

units.  But, in fact, you're not really going5

to have 115 units.  You really are going to6

have 130 units with affordable housing.  7

MR. BLANCHARD:  We hope -- 8

CHAIRPERSON MILLER:  But you hope9

to, but we're not really -- how are we10

supposed to consider that?  11

We can't -- well, I don't know.12

How are we supposed to consider that?  I mean,13

what's before us, if you're saying and the ANC14

is looking at this and the community is.  What15

are we granting?  16

Are we being asked to grant17

parking and loading relief for 115 units or18

parking and loading relief for 130?  You're19

saying 115 right now.  correct?20

MR. BLANCHARD:  Right.  21

CHAIRPERSON MILLER:  And then22
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you're going to come back at the future time1

and ask us to change this to 130 units -- 2

MR. BLANCHARD:  To modify it.3

Yes.4

CHAIRPERSON MILLER:  And is that5

going to change the parking and loading6

requirements for layout or -- 7

MR. BLANCHARD:  It will.  8

CHAIRPERSON MILLER:  It will.  9

MR. BLANCHARD:  As we'll present10

to the Board later.  11

CHAIRPERSON MILLER:  See, I mean,12

I have some problems with this and I'm sure my13

other Board Members will ask about it.  But it14

feels like we're being asked to approve15

something that isn't really what's going to be16

there and what's being -- what the community17

thinks is going to be there. 18

I mean, I think that the community19

is going along with this application because20

they believe that your final plan is going to21

provide affordable housing and the whole22
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picture that was presented in the initial1

application. 2

MR. BLANCHARD:  Well, I'd ask the3

Board to wait and hear from the community on4

that issue.  5

CHAIRPERSON MILLER:  All right.6

Well, let me ask you, Mr. Bland, how you see7

this?8

COMMISSIONER BLAND:  Well, going9

in with the original plan that was included10

affordable housing.  And that's never been11

denied or changed as far as we know.  And the12

community expects that there will be13

affordable housing.  And, in fact,14

inclusionary zoning will enforce affordable15

housing. 16

So, we are still looking, whether17

it's 115 units or 130, that within that18

complex there will be affordable housing.  And19

that's how the community sees it and that's20

how it's been presented to us.  21

CHAIRPERSON MILLER:  Okay.  I22
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mean, that's how -- I mean, I don't know that1

we're saying anything different.  I think that2

the community is supporting this application3

because of how they expect it to look in4

final, not an interim?5

COMMISSIONER BLAND:  Yes.  In6

fact, we did not know about the interim7

changes until June 12th when the developer8

came to the ANC to update us and make that9

report.  And you will find that your letter of10

support from the ANC speaks to approving from11

a Commission standpoint, an interim plan, not12

the final plan.  13

And that final plan at some point14

down the road when the developer and NCIC come15

back to the Board would be something that16

would now be the complete project. 17

But at least what we have been18

told, this is the first step.  And that would19

be, you know, the 115 units with the parking20

and the loading exception and that's how it21

was presented to us.  And that we, as a22
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Commission voted for.  1

CHAIRPERSON MILLER:  Okay.  I2

don't know that we're saying anything so3

different.  I mean, what I hear you saying is,4

you support the interim plan because it's5

being presented as a first step to the whole6

picture which will be completed by the final7

plan. 8

COMMISSIONER BLAND:  That's9

correct.  10

CHAIRPERSON MILLER:  Which would11

have to come back to the Board for approval.12

 COMMISSIONER BLAND:  Right.  13

CHAIRPERSON MILLER:  So, there is14

-- would it not?  There would have to be a15

modification of this order.  Is that correct>?16

MR. BLANCHARD:  Correct.  17

CHAIRPERSON MILLER:  So, there's18

never any guarantee about what this Board is19

going to do.  20

MR. BLANCHARD:  Well, is it -- 21

CHAIRPERSON MILLER:  No.  But I22
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have never -- 1

MR. BLANCHARD:  It's not to be2

argumentative.  3

CHAIRPERSON MILLER:  -- seen -- I4

have never ever seen an application come in5

with a modification following is saying, well,6

we're doing this but we're going to have to7

modify later and then when you approve this,8

you're really thinking that it's going to9

change to the next thing.  10

MR. BLANCHARD:  Right.  11

CHAIRPERSON MILLER:  Usually when12

we approve something, we approve what's in13

front of it.  And what I feel is, is that if14

there is a difficulty here that may weigh into15

your variance equation, whatever these16

difficulties are.  And I have some concern17

because of what's been referenced as to18

reasons why you made these revisions.  And we19

might as well address them and bring in Office20

of Planning on this.  21

And one is, I can understand --22



116

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

certainly there's the overlay and it's been1

set down.  Okay.  So, there's a really good2

reason to revise -- because you have to follow3

that law that's in effect at the time and4

that's affected by the set down. 5

Okay.  Number two, I can6

understand that you've been advised that you7

can't count on the inclusionary zoning regs8

because they're no in effect yet.  Fine.  I9

understand that.  10

What I don't understand is you're11

going to this two-stage thing which has never12

been done instead of making a variance13

argument with respect to what are not large14

magnitude variances, as far as I can tell.15

One is five percent and one is, I think, .23.16

And I believe -- and I've never seen this17

either.  But I think it's worth airing. 18

On page 2 of your pre-hearing19

statement, you go through reasons why you made20

the change and he says that Applicant was21

advised by the Office of Planning it would not22
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support the requested FAR lot occupancy1

variance and opined their recent sua sponte2

review by the Zoning Commission of a similar3

case made it unlikely that the BZA would4

approve such variances.  5

MR. BLANCHARD:  Right.  And those6

are the variance, Madam Chair, for FAR lot7

occupancy which are not before the Board8

today.9

CHAIRPERSON MILLER:  I understand10

that.  But I want to understand why they're11

not.12

MR. BLANCHARD:  We're trying to13

help the Board by probably giving you more14

information than you want or need by providing15

the 130 unit plans.  What we're asking the16

Board to focus on are just the 115 plans.  17

CHAIRPERSON MILLER:  But I'm -- as18

one member of the Board I'm having trouble19

with that because to me it's a phantom type of20

thing.  It's really not -- it's based on a21

future event happening that there's no22
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certainty would happen.  And I believe that1

that is what I understood the ANC's reasons2

for going along with this interim plan because3

what they really want is the final plan.  And4

you characterize it as a first step.  And5

we've never done that before as far as I know6

as long as I've been here. 7

So, my question -- so I -- I look8

at this and I think. oh, you know, someone has9

speculated about how the Board will rule based10

on a Zoning Commission decision.  And that's11

why you're doing this type of revision that it12

has problems.  13

MR. BLANCHARD:  Well, this is14

probably the first time that the Board has15

heard a case that has anything to do with16

inclusionary zoning so far as well.  But we17

realize we're in that posture and that18

inclusionary zoning,  you know, while the idea19

and the Zoning Commission case started in 200420

and has progressed step by step to having21

final rules in December and then the map22
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amendment is still pending.  And the council1

has passed legislation and we're unfortunately2

at the mercy of inclusionary zoning coming3

along as well.  4

CHAIRPERSON MILLER:  My question5

is, why you are abandoning making a variance6

case on the whole -- 7

MR. BLANCHARD:  We need the Office8

of Planning support.  9

VICE CHAIRPERSON ETHERLY:  If I10

could jump in, Madam Chair.  11

I think very simply what the12

Applicant is saying is, you're kind of stuck13

in the shifting sands.  14

MR. BLANCHARD:  Correct.  15

VICE CHAIRPERSON ETHERLY:  IZ is16

moving along.  It's hopefully going to happen17

at some point.  The Applicant has a decision18

to make, however, in terms of do you move19

forward now with a project of some type or do20

you perhaps wait until the sand has stabilized21

and turned into concrete and you know what you22
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can do.  Or do you perhaps as you indicated1

and I think it's an accurate way of kind of2

clarifying where we are is, hey.  We're going3

to give you all the information so you know4

what's happening.  But for the purposes of our5

discussion today, we're moving forward with a6

115 unit plan.7

At an appropriate time -- at an8

appropriate time, there will be by virtue of9

whatever action the Zoning Commission takes,10

be some additional action that may be required11

here.  But it is your decision, the decision12

of the Applicant to move forward at this time13

with the project as it's presented. 14

I understand your concern, Madam15

Chair.  I don't share it and I'm a little16

hesitant at putting the Applicant in the17

position of having to essentially explain why18

they're choosing strategically to come here19

now as opposed to coming at a different point20

or in search of different relief.  21

That's my only concern there.  I22
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think I understand the posture that the1

Applicant is in and they just made the2

decision that that's the roll of the dice that3

they're going to make today.  And I think we4

can go forward.  5

CHAIRPERSON MILLER:  Okay.  You6

know, and this is unusual and it's unusual for7

me to talk so much about this kind of thing.8

But I have to say Office of Planning does a9

great service to the Board and the community10

and to businesses in these applications.  But11

you should know that there is a difference in12

the way the Office of Planning sometimes13

approaches a variance test and the way the14

Board approaches a variance test. 15

So, if I hear somebody here say16

that oh, we have to have Office of Planning17

support and they abandon their case because18

Office of Planning takes a different point of19

view, I find that troubling, also because this20

other way to go, I don't believe is real.  And21

I find that troubling.22
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Why don't we turn to the Office of1

Planning.  Since we're talking about you a2

lot, it seems -- I hear them saying that3

certainly one of the reasons that they're4

going for this odd type of revision is that5

based on advice of the Office of Planning.6

BOARD MEMBER LOUD:  Madam Chair --7

CHAIRPERSON MILLER:  Oh, I'm8

sorry.9

BOARD MEMBER LOUD:  If I can cut10

in just for one second before we proceed much11

further along this very, very interesting line12

of questioning.  13

I just wanted to go on the record14

with the fact that -- my name is Marc Loud, of15

course.  I'm Executive Director for Gateway16

Georgia Avenue Revitalization Corporation,17

which is a nonprofit involved on Georgia18

Avenue.19

And about two years ago we hired20

the firm of Jair Lynch as our general21

contractor for a store front improvement22
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project that we have since concluded for a1

period of about two years now.  So, we're not2

currently in a relationship with Jair Lynch.3

Jair Lynch is company on this and certainly I4

have no interest in this particular project.5

But just wanted to share that on the record so6

that everyone would know. 7

Thank you.  8

CHAIRPERSON MILLER:  Thank you.9

And I should have turned to you sooner.  I got10

caught up in this topic.  11

Ms. Roberts.  12

MS. BROWN-ROBERTS:  Yes.  Maxine13

Brown-Roberts from the Office of Planning.14

When we received the application15

and we reviewed it, two things came to us. 16

One was that they were asking for17

additional FAR based on affordable units --18

based on the provision of affordable units.19

And we do not support or we could not find20

where that was creating a hardship for them.21

And so we recommended to the22
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Applicant that we would support a PUD in this1

case.  2

And one of the things that we also3

based our recommendation on was that there4

were two cases where that if it came before5

the Zoning Commission and the BZA and there6

were some concerns that that reason was used7

in the justification also.  And so, you know,8

we said, well, you know, we do not based on9

those things, we do not think that we could10

support that.  11

The Applicant then came back to us12

with these two options and we said, okay.  If13

that's the way you want to go we will go this14

way.  So, I don't think that it, to my15

knowledge, it was not a direct recommendation16

of the Office of Planning that they do interim17

and the final.  I don't know about that.  18

I mean, maybe it happened, but I19

don't have any such knowledge.  And so that's20

where we are. 21

If you'll notice in our22
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recommendation, we did not address the final1

plans because as far as we're concerned,2

that's a separate case.  When that comes3

before us, then we'll do that analysis.  But4

this just addresses the interim plans.  5

CHAIRPERSON MILLER:  Okay.  Just6

to flush this out just a little more. 7

Is it the Office of Planning's8

position that affordable housing can never be9

factored in to the variance analysis?  10

MS. BROWN-ROBERTS:  Oh, no.  No. 11

CHAIRPERSON MILLER:  Okay.  12

MS. BROWN-ROBERTS:  But in this13

case, we did not see that.  14

CHAIRPERSON MILLER:  Okay.  You15

didn't see that they had made a connection?16

MS. BROWN-ROBERTS:  Yes.  In this17

case.  Yes.  18

CHAIRPERSON MILLER:  Okay.  Okay.19

Thank you.  20

Okay.  I have one more thing to21

say and then you will decide and all those22
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other people -- oh, did you want to say1

something first?  2

BOARD MEMBER LOUD:  I'll wait3

until you give your one more thing out. 4

CHAIRPERSON MILLER:  Okay.  I5

guess there are two options, I mean.  One is,6

I understand what Office of Planning is saying7

now that something different in articulating8

the variance test that perhaps you didn't9

articulate it well enough with respect to the10

practical difficult relating to affordable11

housing or something like that.  12

That's different from the13

impression that I was getting that it could14

never -- and for the equation.  15

So, I mean, I'll let my colleagues16

speak, but I guess it will come down to, you17

know, can you make a better articulation of18

the variance test with respect to the whole19

project today?  Or do you go forward with part20

1 with no guarantees about Part 2?  You know,21

there may be likely to happen, but there are22
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no guarantees about Part 2.  Because I don't1

think we can hardly look at Part 2 because I2

don't believe that the modification regulation3

is set up that way that we would consider that4

ahead of time.  5

Mr. Loud, do you want to say6

something?7

BOARD MEMBER LOUD:  Yes.  Just8

before we move into a different line of9

discussion. 10

I wanted to ask Mr. Blanchard what11

the practical value is to your organization of12

having the relief granted today with respect13

to the 115 unit project and the parking and14

loading scenarios attached to that project.15

MR. BLANCHARD:  Well, actually I'd16

like Mr. Cardenas to respond to that because17

he is more familiar with the financing18

timetable and the construction timetable and19

those types of issues.  It hinges on those20

factors.  21

MR. CARDENAS:  For us, the biggest22
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issue in the project is to be able to provide1

affordable housing for the city.  That's what2

the project is all about.  3

When we were doing the analysis on4

the project we found that to make the project5

feasible, we had to come up with an increase6

in FAR and in lot covered ratio for the7

project.8

The only way to get that was9

either come here in front of you, the BZA, or10

go for a PUD.  11

We made the decision of coming to12

you and that decision was made, you know, six13

months ago.  14

We always had the intent of coming15

for relief from parking, relief on lot ratio16

and FAR.  And because of the strategy that Mr.17

Blanchard was presenting, we decided to go18

with a reduced project so we wouldn't have to19

go for FAR relief and lot ration relief.20

That's the reasoning behind coming to you for21

115 units. 22
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As you know, we have in this1

particular project, the financing is very2

complicated.  We're getting money from the3

city in different fashions.  We're getting low4

income tax credit, new market tax credits.  We5

have very different components on the project.6

In addition to that, we are7

getting a partnership with NCRC to get the8

land to be able to build the project.9

If we go -- we have made a10

decision to going for a PUD and wait a year11

and half to get it going, we probably would12

have lost the opportunity to create this13

project.  That is the reasoning behind the14

developer to come in front of you today.15

BOARD MEMBER LOUD:  So, if I16

understand it correctly that your ability to17

move forward through the different layers of18

financing require that you either went forward19

with a PUD and made a certain showing as a20

result of that or move forward with this21

process and make a certain showing from this22
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process to your financiers?  And that you've1

opted for this process because it's much --2

it's much quicker?3

MR. CARDENAS:  That's correct.  4

BOARD MEMBER LOUD:  Okay.  All5

right.  6

MR. CARDENAS:  And that was based7

on recommendations from the Office of8

Planning.9

MR. BLANCHARD:  in essence, Madam10

Chair, the issue that arose with the variance11

test for FAR and lot occupancy is that there12

was concern that the uniqueness of the13

property, which we do argue is unique.  It's14

got a substantial slope, changing grade, both15

along Georgia Avenue and front to back.  It's16

not, you know, perfect.  It's a rather large17

lot.18

We have some LEED issues that19

we're trying to reach by providing geo-thermal20

wells in the rear yard.  And but the21

uniqueness of the lot of the property, OP22
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raised an issue of whether it was sufficient1

to justify the variances for FAR and lot2

occupancy solely on the basis of having to3

provide -- of trying to achieve the mix of4

affordable housing that we would attempt --5

that we are providing and that, you know, dove6

tails into IZ when and if it is ever passed.7

So, the concern was to pull back8

from making those arguments because we weren't9

sure whether there was sufficient10

justification under the first prong of the11

three-part test for those variances.  12

CHAIRPERSON MILLER:  I guess what13

I want -- 14

MR. BLANCHARD:  -- 15

CHAIRPERSON MILLER:  What?  16

MR. BLANCHARD:  We'd love to have17

a -- 18

CHAIRPERSON MILLER:  Well, I just19

want to say, you know, that Office of20

Planning, if you're going to rely on Office of21

Planning, you should know that Office of22
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Planning they're not lawyers, they're1

planners.  They look at the topography.  They2

look at the light and air.  They look at the3

regulations that way, that this Board looks to4

the Court of Appeals' decisions which talks5

about exceptional conditions as being larger6

than the property itself that goes to the7

condition on the property.   8

MR. BLANCHARD:  And the fact that9

this is District-owner property, well, through10

the NCRC, is a uniqueness characteristic in11

and of itself.  12

And so trying to reach the13

governmental goal of providing affordable14

housing might help on the uniqueness test.15

So, maybe you would be more comfortable if we16

were to proffer as a request to the Board to17

approve the 130 unit building or in the18

alternative, if the Board does not feel that19

those first prong and the three-prong test can20

be met, in the alternative approve the 115 of21

the plan. 22
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Is that what you would like us to1

go or does that add too many more layers of --2

MR. CARDENAS:  Madam Chair?3

CHAIRPERSON MILLER:  I can't4

advise you, but what I want to say is I'm5

concerned.  And maybe I'm the only one on this6

Board that's concerned about this.  And I7

don't want to cast dispersions on it.  But it8

seems like the revised one is not an honest9

application.  And the original application10

certainly is revised with the overlay11

requirements now for Georgia Avenue is the12

more honest application.  And I was concerned13

that you were -- seemed to have been talked14

out of pursuing that application.  15

And we haven't pre-judged the16

application at all, but I think it's a matter17

of public knowledge.  I mean, if you follow18

our proceedings that this Board looks more19

broadly on the variance test based on the20

Court of Appeals' decisions than the Office of21

Planning.  So, that if you were relying on the22
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Office of Planning, I wanted you to have that1

information.  Madam Chair?2

CHAIRPERSON MILLER:  Yes.  3

MR. CARDENAS:  I think the fact4

that we're presenting to you both options is5

honest -- is being honest and being open with6

the Board.  It was our best judgment when we7

found the facts that IMC wasn't approved yet.8

And we knew that it was something that the9

project needs to be successful and to provide10

the number of affordable housing that we want11

to provide for the city.  12

So, we made that decision and13

we're coming here in front of you totally open14

with both options.  And we just want to make15

sure that we have our best show of getting the16

project moving forward. 17

If we have 115 and IMC takes three18

years to pass, we're going to build that.  But19

if it passes in the next six months, which is20

what we're betting on, we're going to come21

back to you, Madam Chair, and say, we want to22



135

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

do 130 units instead of 115.  That is the1

premises behind the whole thing.  2

CHAIRPERSON MILLER:  Okay.  And3

I'm probably saying too much on this.  I need4

to wrap up soon, but first of all.  I think5

affordable housing is a dire need in the city6

and I don't believe that the Zoning Commission7

has said and Ms. Brown-Roberts is now saying8

that they don't say that that can't be9

considered in the variance test. 10

But on the other hand, we cannot11

do alternatives.  And as far as I know, you12

need to make the decision as to how you want13

to proceed.14

MR. CARDENAS:  Madam Chair, can we15

take -- 16

CHAIRPERSON MILLER:  You can take,17

you know, a lot of the Board Members may think18

the same.  You can take a little bit of time19

to think about that decision.  Because you may20

be thinking well, oh, gee.  What is the Zoning21

Commission going to do even if the Board does22
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approve?  I mean, all those things have been1

thrown at you. 2

But I just wanted to give my point3

of view on the variance test to a certain4

extent.  5

VICE CHAIRPERSON ETHERLY:  And let6

me just jump back in on this one. 7

First of all, I most certainly8

share the Chair's concern and I think this has9

been a very important discussion.  10

Accordable housing is, of course,11

not a new topic for this body.  What is12

probably somewhat new is the challenge of13

dealing with it and incorporating it into the14

context of our zoning regulations.  It is15

still somewhat an uneven science.  It may very16

well be after the IZ regulations are17

completed.  18

That being said, again, I think19

the Applicant is being as forthright as20

possible.  And I'm fairly certain that the21

Chair understands that and just simply22
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recognizes that in your effort to be1

forthcoming, you have presented two2

possibilities here.  But what I think is and3

I'm not offering advice and counsel, as that's4

not the Board's role here.  But I don't think5

the Applicant is asking that.  6

But I think simply what is being7

put before this Board is that there are two8

projects that could possibly happen.  But for9

purposes of our conversation today and the10

purposes of what currently exist on the books,11

you have a 115 unit property.  You're ready to12

go forward with that presentation.  You have13

the plans.  You have your arguments.  You're14

ready to speak to the variance test on all of15

those requested variances.  16

But you're saying at the17

appropriate time when the landscape -- if and18

when the landscape changes, there will be a19

modification that you will need to see and you20

are simply highlighting that as a possibility.21

I agree with the chair that it is22
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a somewhat unique set of circumstances, but1

not one that is overly troublesome to this2

particular member as I think we are more than3

able and capable of dealing with it.  4

So, again, I'm very comfortable5

moving forward with the conversation on the6

115 unit piece today.  I would perhaps not7

like to put the Applicant in the position of8

saying, well.  Let's kind of, you know, chat9

a little bit and huddle up and say whether we10

want to do the 130 piece today.  11

Philosophically, again, I'm in12

complete alignment with the Chair and her13

concern about any perception that the14

discussion of affordable housing has no place15

in the variance test.  I definitely don't16

share that philosophy.  And I don't think17

that's necessarily what the Office of Planning18

is saying.  But, again, there's shall we say19

a new challenge in trying to talk about it in20

the context of the zoning regs as they21

currently exist. 22
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That's all.  1

But I think we're more than able2

to move forward today.  And for the moment,3

hey.  We'll just -- we're not going to be4

talking about the 130 unit piece.  That will5

come back when and if the Applicant decides is6

the appropriate time to do that.  7

But with that being said, again,8

I'm very comfortable moving forward today9

because I think the record has everything in10

its inventory that we need to have a more than11

adequate hearing and discussion on the12

relevant test today.  13

CHAIRPERSON MILLER:  Are there14

other comments?  15

BOARD MEMBER LOUD:  I would agree16

with Mr. Etherly and if I can sort of address17

myself to what I think is a subtext.  The18

severe shortage of affordable housing in this19

city is at such a crisis, but I'm sure this20

will come out as a part of the three prong21

test.  So, I think that makes it relevant. 22
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That we almost have to hear this1

today, if I'm understanding some of the2

financing considerations that were talked3

about earlier.  this is something that we4

definitely ought not to delay.  5

Sounds like the project is at a6

very critical point.  Financing is connected7

to it and as we talk about the variance test8

and practical difficulty in some of those9

issues, hopefully we'll hear more about some10

of that.  11

So, it's a long winded way of12

saying I'm in agreement with Mr. Etherly on13

hearing this today about the 115.  14

CHAIRPERSON MILLER:  I just want15

to say that I think we're going to hear it16

today no matter what. We'll either hear it for17

the 115 or the 130.  18

And I don't know.  I just feel19

like, you know, we're dancing around this20

issue like, we can't -- you can't do an21

application based on a need to provide22
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affordable housing and that's why you're doing1

this other application which seems a little2

phantom to me. 3

But I've said a lot and if you4

want to take a few minutes and think about how5

you're going to proceed, that's fine.  6

MR. BLANCHARD:  We would like to7

request five minutes to caucus.  8

CHAIRPERSON MILLER:  Okay.  We'll9

take five minutes too then.  10

MR. BLANCHARD:  Thank you.11

(Whereupon, off the record from12

2:21 p.m. to 2:33 p.m.)  13

CHAIRPERSON MILLER:  Okay.  Mr.14

Blanchard, how would you like to proceed?  15

MR. BLANCHARD:  We've decided,16

Madam Chair, to proceed with the 115 unit17

proposed plans this afternoon.  18

CHAIRPERSON MILLER:  Okay.  So,19

that being said, I'm going to deviate from my20

long introduction and hopefully save the Board21

some time, because there's a lot of22
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information already in the record in our pre-1

hearing statement that explains the two2

variances we're asking for.  3

We believe we've met the variance4

tests for those.  The parking is a reduction5

of 16 spaces.  6

CHAIRPERSON MILLER:  Okay.  I7

know, I don't think you can just rest of the8

pleading.  I think you need to remind us9

because, you know, there were different ones10

we were looking at that it's hard to remember,11

you know, what does the 115 represent.  12

MR. BLANCHARD:  Sure.  13

CHAIRPERSON MILLER:  What sort of14

variance?  How much of a variance is it.  15

MR. BLANCHARD:  Okay.  Well, we're16

going to have the architect and traffic17

consultant speak to the specifics, but there18

are two area variances.  One for parking and19

the proposed plans for 115 unit dwelling20

mixed use project with 115 dwelling units.  21

The parking requirements for that22
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are 58 plus 61 which comes to 103 parking1

spaces that we're going to provide.  2

CHAIRPERSON MILLER:  What does the3

58 represent and what does the 61 represent?4

MR. BLANCHARD:  Okay.  As you5

know, the zoning regulations require one for6

two.  One parking space for every two7

residential units in the C3-A zone district8

and 115 units, the parking requirement for9

residential is 58 spaces.  10

Our retail space is 21,283 square11

feet.  Under the zoning regulations you're12

allowed to deduct 3,000 square feet from that13

and then divide the remainder, which is 18,28314

square feet by 300 for each parking space that15

you're required to provide.  16

So, for retail that's 61 spaces.17

So, combining the two, 58 spaces for18

residential and 61 spaces for retail, the19

total space that's required under the zoning20

regulations to be provided are 119.  The plans21

that are before the Board today show 10322
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spaces provided and, therefore, we're asking1

for a variance of 16 parking spaces.  2

In addition, there are a couple3

of, and I'll have to ask the architect to4

point out where.  But on a couple of the5

parking levels there are some groupings of6

compact spaces where the groupings are less7

than the required five.  You're supposed to8

put five compact spaces in a group together.9

There's a couple of instances in the parking10

garage because of providing corps elements and11

parking ramps and things like that, that the12

spaces have to be chopped up.  And so there's13

a couple of instances where the groupings'14

compact spaces are less than five.  There may15

be just two spaces or three spaces.  So, we16

also need a variance for that. 17

I'm sorry, I'm going to -- and18

that is -- those are the two parking19

variances.20

In addition, we need a loading21

variance.  And the loading variance is for22
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both a 55-foot loading berth.  This Board is1

well aware anytime you have more than 502

residential units in a building, you're3

required to provide a 55-foot berth and4

accompanying loading platform.  And also a 20-5

foot service delivery space for small cubed6

truck delivery vehicle. 7

For the retail portion of the8

building, we have to provide two 30-foot9

loading berths, a 20-foot service delivery10

space and accompanying loading platform for11

the two 30-foot berths.  12

We are requesting in the 115 unit13

building plans that are before the Board a14

variance from the 55-foot berth, it's15

accompanying loading platform and one service16

delivery space.  17

And as the traffic consultant will18

speak to later, the reason for that is that if19

we provided all of these loading spaces,20

there's a trade off that the Board has to look21

at between providing parking, which we think22
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is essential and something I think the1

community wants on site and loading.  Which do2

you provide?  You can't provide all of them,3

so there's a balancing that we've gone through4

and we've asked the Board to give us certain5

amount of variance on parking and a certain6

amount of variance on loading.7

As you will see on the plans, we8

are also once construction is finished and9

we've talked to DDOT about this, we're going10

to ask to remove the two 20-foot curb cuts on11

Georgia Avenue and replace that with a 40-foot12

loading zone.  Now, that is in public space,13

not on the property.  But that will help14

diminish the impact of providing as many15

loading berths as would be required if we were16

to comply completely with the requirements of17

the zoning regulations. 18

Those are the two variances. 19

There's also under the Georgia20

Avenue Overlay certain requirements for any21

building that's in excess of, I believe, it's22
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20,000 square feet.  And there what we are1

trying to do is build this wonderful building2

and as the architect will talk about later, I3

will let him talk about the urban design4

because he's better at that than I am. That's5

one of the variance -- I mean, special6

exception criteria.  7

The traffic consultant will talk8

about the impacts on parking and traffic and9

vehicular access.  Those are the second and10

third variance criteria for the overlay.  11

The noise associated with the12

operation of the proposed mixed use building13

will not be significant.  That's the fourth14

criteria.  And the reason I say it won't be15

significant is we're going to have an enclosed16

courtyard and some green space on the roof. 17

None of the retail uses are --18

it's not a nightclub that's going to produce19

a lot of late night music.  It's not a20

manufacturing plant where you have a lot of21

machinery.  And the residential -- if there's22
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a noise created by the residents, it will be1

captured in either the courtyard or on the2

rooftop where it won't really spill over and3

affect the rest of the community.  4

The architect will also talk about5

how we are complying with some requirements6

for a 14-foot uniform height on the first7

floor retail space.  And because of complying8

with that floor to ceiling height requirement9

which is a good one.  It helps us attract more10

-- better retail to the building. 11

You're allowed under the proposed12

rules for the overlay to figure into the13

overall height of the building an additional14

five feet.  So, we've captured that as well.15

So, those are the things we're16

asking for today.  The special exception under17

the Georgia Avenue Overlay and I'll have the18

architect go into -- and traffic planner go19

into those some more.  And the two variances,20

parking, which is really a two-fold variance21

on the number of spaces and the compact space22
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grouping and the loading requirement, which is1

to exempt the berth. 2

CHAIRPERSON MILLER:  For the3

context of the variance test, do you want to4

address the uniqueness, practical difficulty5

and no substantial detriment?6

MR. BLANCHARD:  Certainly.  7

CHAIRPERSON MILLER:  Okay.  8

MR. BLANCHARD:  The property is9

unique in that it does, as I mentioned10

previously, have a sloping grade in two11

directions.  12

One, as you travel north on13

Georgia Avenue, the grade rises.  And then as14

you travel from front to rear, the grade drops15

off by 11 feet.  And so it has been a16

challenge and I'm going to have the architect17

talk about how these unique circumstances of18

the grade primarily affects our need for the19

parking variance. 20

Because of the changing grade21

we've had to create almost a four area parking22
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garage and drive aisles that go through that1

to maximize the amount of parking you can have2

on the site.  If the grade wasn't there, we'd3

have a different configuration of parking4

altogether.  But given the slope, we've tried5

to maximize the amount of parking you can have6

and also provide parking in the rear yard and7

provide as many spaces as possible.  But we8

can't provide all the spaces that would be9

required. 10

The retail space also is affected11

by the change in grade.  And you'll see on the12

plans that the front portion of the retail13

does have 14 feet that actually expands to 1614

feet.  But we believe that we've met the15

intent of the overlay requirement for minimum16

of 14 feet.  Even though it might not be17

entirely uniform, it's actually larger in the18

rear of the building as the grade changes. 19

And then the fact that the retail20

-- well, the limitations of the lot also21

affect the loading in that you have a large22
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retaining wall on the site immediately to the1

south where there's a Wendy's at the corner of2

Georgia and Randolph. 3

There's a retaining wall in the4

rear that makes it difficult to get in and out5

of that lot and the configuration of the two6

15-foot alleys also makes it difficult to turn7

trucks in and out of the existing alley8

system.  And so because of those impacts on9

truck turning, we're really not able to, and10

these are physical limitations on the site,11

provide as many loading berths as we would12

otherwise.  So, those are how the uniqueness13

of the lot affects both the parking and14

loading variances and create practical15

difficulties that make it difficult, if not16

impossible, to provide all the parking and17

loading on site.  And also the uniqueness of18

the site goes to the special exception as19

well, because of the changing grade and trying20

to provide the minimum 14-foot height. 21

Now, although the Board has --22
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we're not asking for the other set of plans.1

But there also is the fact that this is a2

government-owned site where we're trying to3

provide as much affordable housing as4

possible. 5

CHAIRPERSON MILLER:  Are you6

providing affordable housing in this plan?7

MR. BLANCHARD:  Yes.  We are.  8

CHAIRPERSON MILLER:  How many9

units?10

MR. BLANCHARD:  I'm going to -- 11

CHAIRPERSON MILLER:  Okay.  We'll12

go on to the -- 13

MR. BLANCHARD:  -- defer -- I'm14

going to conclude my portion.15

CHAIRPERSON MILLER:  Okay.  16

MR. BLANCHARD:  The only other17

thing I wanted to say is that we have -- I18

haven't, but the Applicant has been before the19

ANC several times.  And there is in the20

Board's record as Exhibit 25, a letter of21

support from the ANC for these plans.  22
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And OP, which we'll get to later,1

also supports these plans with four issues and2

we will address all those issues in our3

presentation.  There's an issue about roof4

structures, which I'm going to have the5

architect respond to.  You have some revised6

plans that were distributed to you before the7

hearing started.  The revised plans that were8

submitted with the pre-hearing statement9

include calculations on FAR and lot occupancy10

for the 115 unit building, which addressed11

that concern.  12

There are sections in the plans13

and I believe those are -- well, I'll have the14

architect respond which exact sections those15

are.  But there are sections in the plan that16

show the 14-foot height.  17

And bear with me one more moment.18

And the last thing is the glass19

and the emissivity issue and we have on the20

plans that you have for the front elevation of21

the building and I believe that's plan A-9.22
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A-10, thank you.  There is a notation that the1

architect has added about compliance in the2

lower right hand corner of that plan, A-10,3

that states that the glass the glass and4

emissivity requirements in the code are met.5

Finally, I understand that DDOT6

submitted its report on Friday and I'm going7

to have the traffic consultant respond to8

DDOT's request that although they're willing9

to support the elimination of the 55 loading10

berth, they've asked for an additional, which11

would be our third 30-foot berth in the rear12

and why we believe that is not necessary given13

everything else that we're doing as far as14

providing as much parking as possible.  It's15

really a trade off between parking and16

loading.  17

And also the commitment to provide18

the loading zone on Georgia Avenue and how19

that will help diminish the impact of not20

providing a 30-foot berth.  21

So, with that I'd like to conclude22
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my opening statement and turn to Mr. Cardenas.1

MR. CARDENAS:  Thank you.  2

The project has 41 percent -- 413

percent of affordable units and 59 percent of4

work force units. 5

The 41 percent is divided into 96

percent of 30 percent AMI, 5 percent at 507

percent AMI and 27 percent at 60 percent AMI.8

In addition to that -- 9

BOARD MEMBER LOUD:  Could you just10

repeat those?  Could you just repeat them11

please?12

MR. CARDENAS:  Yes.  It's 4113

percent.  59 percent work force and the 41 is14

divided into 9 percent of 30, 5 percent of 50,15

27 percent of 60.  16

MR. BLANCHARD:  Mr. Cardenas,17

could you explain what work force is for the18

Board?19

MR. CARDENAS:  Work force units20

are considered between 80 percent and 12021

percent of the AMI.  22
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In addition to that as Lyle was1

mentioning we have met with the community on2

several occasions and we were able to obtain3

their support for the project.  And that's4

where we have the letter from the ANC5

Commission, which was already presented by6

Lyle.7

The project also is going to have8

-- we're targeting a LEED certification for9

the project.  And it's not only the regular10

standard LEED certification that we're11

targeting, we're also applying for a new LEED12

certification that is out that is called LEED13

ND.  And the project is actually going to be14

used as a pilot for developing that new15

certification. 16

In addition to that.  It's two17

certifications.  One is a regular LEED18

building certification.  LEED ND is for the19

neighborhood.  It's a new standard that LEED20

is creating.  The green council Bill Calvin is21

creating on LEED.  So, the project is going to22
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become a pilot for that particular1

certification. 2

CHAIRPERSON MILLER:  How is it3

going to become a pilot?  What's special about4

it that's making it a pilot?5

MR. CARDENAS:  We -- LEED -- the6

Green Building Council is just studying this7

process.  And what they did is they have8

basically an open invitation for projects9

qualified and meet certain requirements that10

they have for the neighborhoods --11

qualifications.  12

So, they give you certain13

standards and if you meet those standards, you14

can apply for it as part of the pilot.  So, we15

met those standards and we're going forward16

with the application.  17

CHAIRPERSON MILLER:  That involves18

like a green roof for one.  No?  19

MR. CARDENAS:  No.  The ND20

doesn't.  21

CHAIRPERSON MILLER:  Oh, okay.  22
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MR. CARDENAS:  No.  The ND is more1

about neighborhood so includes certain number2

of parking spaces, includes the fact the3

project is within the city and you're not, you4

know, building, you know, 20 miles from here.5

That is close to Metro, you have several bus6

stations near by and all the requirements that7

we were meeting.  And we can provide you with8

more information. 9

CHAIRPERSON MILLER:  Well, I just10

-- I think is the first I've heard about that11

aspect of it.  12

What do you call it?  ND?13

MR. CARDENAS:  ND.  It's called14

LEED ND and it's a pilot project by the Green15

Building Council.  This is in addition to the16

regular LEED certification.  17

CHAIRPERSON MILLER:  Does it18

provide that you have fewer parking spaces or19

what?20

MR. CARDENAS:  No.  Actually,21

there's a ratio between the number of units22
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and the number of parking spaces and we exceed1

that by probably 25 percent. 2

CHAIRPERSON MILLER:  Exceeded in3

providing spaces?4

MR. CARDENAS:  Yes.  The number of5

parking spaces.  6

CHAIRPERSON MILLER:  Okay.  7

MR. CARDENAS:  Yes.  8

CHAIRPERSON MILLER:  So, it9

doesn't conflict with our parking10

requirements?11

MR. CARDENAS:  No.  It doesn't.  12

CHAIRPERSON MILLER:  Okay.  13

MR. CARDENAS:  In addition to14

those two certifications, the project also is15

going to have a green roof and so it's an16

amenity that we have for the tenants.  Is an17

amenity that we're going to have for other18

residents of the building and we think it's a19

great feature in the project also.  20

That's all I have.  I'm going to21

pass it to the architect, unless you have22
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questions.  1

CHAIRPERSON MILLER:  What's the2

amenity?  What's the amenity?3

MR. CARDENAS:  The green roof.  4

CHAIRPERSON MILLER:  The green5

roof.  Okay.  6

MR. CARDENAS:  Yes.  All the7

tenants are going to have access to that green8

roof so they can -- 4th of July weekend they9

can be out there.  10

CHAIRPERSON MILLER:  That's great.11

MR. CARDENAS:  Enjoy the green12

roof.13

CHAIRPERSON MILLER:  Okay.  14

BOARD MEMBER LOUD:  Before you15

pass on, just a quick question. 16

If you could just walk me through17

the 41 percent affordable or just further18

explain your breakdown of 9 percent, 5 percent19

and 27 percent?20

MR. CARDENAS:  What do you want me21

to go through?  22
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BOARD MEMBER LOUD:  I'm taking1

that to mean that roughly 9 percent of the2

affordable are what?  3

MR. CARDENAS:  30 percent of area4

medium income.5

BOARD MEMBER LOUD:  9 percent of6

the affordable or 30 percent of AMI. 7

MR. CARDENAS:  That's correct.  8

BOARD MEMBER LOUD:  5 percent --9

I'm sorry.  10

MR. CARDENAS:  Right.  9 percent11

of the total.  That's correct.  12

BOARD MEMBER LOUD:  9 percent of13

the total.  14

MR. CARDENAS:  Of 150.  15

BOARD MEMBER LOUD:  Not of the 4116

percent?17

MR. CARDENAS:  Right.  18

BOARD MEMBER LOUD:  Okay.  You got19

a 5 percent of the total are at 50 percent of20

AMI?21

MR. CARDENAS:  That's correct.  22
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BOARD MEMBER LOUD:  And 27 percent1

of the total are at 60 percent AMI.  Okay.2

Thanks.  3

MR. MAISTO:  John Maisto with EDG4

Architects. 5

I'm going to explain in a way that6

it will dovetail into Mr. Banks' traffic7

report, starting from addressing some of the8

Zoning Board's comments. 9

The FAR and lot occupancy, FAR and10

lot occupancy are shown on the zoning summary11

as 4.0 for the FAR, required 4.0 provided.12

And lot coverage, 75 percent is required and13

we are at 69 percent lot coverage, which means14

that 31 percent of the rear of the lot is open15

space which is going to be less for parking16

and loading.  17

Sixty-five foot -- the height18

requirement is 65 feet.  We are providing 7019

feet based on the Georgia Avenue Overlay, the20

allowance of the Georgia Avenue Overlay.  21

The front stair cores that22
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protrudes the roof has to be no more than --1

well, less than four feet above the height,2

the 70 foot height.  3

Just so everyone knows, the4

measuring point for the 70-foot height is5

measured at the entrance to the building at6

the street level, 212 feet plus 70 feet. Two7

Hundred and eighty two  feet is the height of8

the building.  9

We have the stair -- front stair10

corp at approximately 285 feet 10, 85 feet, 1111

so it's within that four feet. 12

The rear stair core elevator and13

cooling tower enclosure is all within one14

enclosure per subsection, 411.5.  So, we're15

complying in that manner. 16

With regard to the interior retail17

ceiling height, we are required by the George18

Avenue Overlay to have 14 feet.  We're able to19

achieve that with the increase in the height.20

There are parts of the retail that actually21

exceed that to 16 feet, so we have met and22
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exceeded that requirement.  1

Regarding parking, I think Mr.2

Blanchard has given a very good explanation of3

the parking, the reasoning for requesting4

variance for parking.5

The difficulty of the site in6

terms of the topography, we actually improved7

the number of spaces based on the first BZA8

exhibit that we sent back in.  9

When was that, Lyle.  10

MR. BLANCHARD:  In January.  I11

mean, sorry.  February 26th.  12

MR. MAISTO:  February we sent in a13

BZA application that showed a two-level14

parking garage with a curved ramp which took15

up a lot of space in circulation and we16

improved that by doing these four half levels17

in order to maximize circulation and parking18

spaces.  19

And, of course, we have in20

contiguous compact spaces in two locations, we21

have 13 contiguous and in two locations we22
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have five contiguous.  And it's only in a few1

locations.  I think a total of three or four2

that we have either two or three.  So, that's3

where we're seeking relief in that regard. 4

I will turn over the vagaries of5

the loading relief to Iain Banks of O.R.6

George. 7

MR. BANKS:  My name is Iain Banks8

with George Associates.  9

As is the requirements of the BZA,10

we undertook at traffic impact study for the11

development.  12

As you will note, we present the13

worst case scenario of the two potential14

projects in front of us.  And so we did15

actually analyze the 130 unit project.  16

As I said, this is the effect of17

the worst case scenario.  And so the 115 unit18

project in front of us today still are19

applicable to this study.  20

This study was presented to DDOT.21

They have filed their report and concurred22
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that the traffic impact itself in terms of1

trip generation from the retail as well as the2

apartment units will not have an adverse3

impact on the local roadway network, which is4

primarily Georgia Avenue in this case.  5

And so primarily the two are the6

relief sought by the Applicant which is7

obviously the loading variance from the 558

foot berth and for the apartment units.  And9

obviously the reduction is off street parking10

from the 119 units to the 103 which has been11

proposed.  12

So, in terms of loading, the13

requirements of the zoning regulations require14

like 55 foot truck loading berth and the 20015

square foot platform that's required for16

apartment units in a development with anymore17

than 50 units. 18

We've undertaken a survey and19

there's been not necessarily a precedent set20

in recent times, but there's been a number of21

developments which have come before the BZA as22
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well as the Zoning Commission have asked for1

this variance from a 55 foot loading berth. 2

And this memorandum which lends3

its support and today as well as to DDOT and4

OP yesterday.  And we can just take a very5

quick look to the three.  We actually show6

that of eight compatible developments7

throughout the city.  Only one apartment unit8

development actually provides a 55 foot9

loading berth. 10

And through discussions and11

questionnaires with the management of those12

developments, they have actually said that the13

predominant use is a 30-foot truck or smaller14

for residential moving, which is what we have15

come to expect in the last few years when we16

have been developing apartment or condominium17

units in either mixed use or single occupant18

developments. 19

And so in this case, not only do20

we and the Applicant project that the21

residents will primarily use a 30 foot truck22
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obviously precluding the need for a 55 foot1

truck.  The actually site itself with the2

access off of Randolph Street and shepherd3

Street with the alley ways actually precludes4

access by a 55 foot truck.  5

There is no way that a 55 foot6

truck would be able to actually access the7

alley way, maneuver into a berth and then exit8

on the actual site.  9

And then so in that regard, the10

loading variance is being sought primarily for11

those two reasons.  The fact the residents12

don't use 55 foot trucks, which is your13

typical grocery store kind of truck, an 1814

wheeler kind of thing, as well as the fact15

that a truck actually won't be able to access16

into the alley way system without substantial17

detriment to the actual site.  18

CHAIRPERSON MILLER:  Could you19

just summarize what variance you're asking20

for?  Like you required a certain amount of21

berth and you're only going to have so and so.22
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And the difference between you and DDOT.1

MR. BANKS:  The amount of berth2

that the city requires from the zoning3

regulations for the apartment units would have4

to have one 55 foot berth within an associated5

200 square foot platform.  And also have to6

have a 10 foot by 20 foot loading space.  So,7

effectively a slightly larger parking space.8

The retail development would need9

to have two 30 foot berths with an associated10

100 square foot platform for each berth.11

CHAIRPERSON MILLER:  What's the12

difference between what you think is adequate13

and what DDOT says is adequate? 14

MR. BANKS:  In DDOT's report they15

have stated that they understand a 55 foot16

truck berth would not be required but they are17

saying that they recommend an additional 3018

foot berth would be needed. 19

So, they're saying that the two 3020

foot spaces for retail as proposed by the21

Applicant are acceptable.  But then they also22
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require an additional 30 foot berth instead of1

the 55 foot berth for the apartment units.  2

CHAIRPERSON MILLER:  And your3

reason why you don't think it's required or do4

you think that's okay?5

MR. BANKS:  We -- well, having6

received the DDOT report yesterday, in7

conversations with the Applicant we obviously8

feel that having three 30 foot berths would be9

excessive in many regards due to the type of10

retail being served within the development.11

It's fully expected that there won't be a lot12

of deliveries to them.  It's going to be13

neighborhood serving retail.  They're going to14

be relatively small units.  And so they won't15

necessarily have lots of deliveries. 16

And so the two 30 foot berths17

would actually serve the retail and the18

residential. 19

By providing an additional 30 foot20

berth, the Applicant would have to remove in21

the region three or four parking spaces and so22
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as Mr. Blanchard mentioned earlier it's1

essentially a trade off as to whether we have2

more parking spaces or an excessive amount of3

loading berths.  4

And I believe it's the Applicant's5

choice that they would prefer to have more6

parking.  7

CHAIRPERSON MILLER:  Thank you.8

Any other questions?  9

Any other witnesses right now?  10

MR. BLANCHARD:  No.  Ms. Miller, I11

just wanted to point out.  On the 150 foot12

unit plans, if you look at the site plan,13

which is Sheet A-1.14

Just on the loading.  If the15

Applicant was to provide an additional 30 foot16

berth and the numbers, I apologize are kind of17

small.  Thank you.  18

You'd have to eliminate parking19

spaces number 8, 12 and 16 in order squeeze in20

another 30 foot berth just to the south of the21

two 30 foot berths that are shown there.   And22
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provide a similar loading platform at the end.1

So, the trade off is eliminating2

three parking spaces to provide another 303

foot berth.  And the point is that the retail4

space -- the retail spaces.  There are three5

of them are a pick up delivery dry cleaners.6

This is what's proposed.  It's been mentioned7

in the application and the pre-hearing8

statement.  A small coffee shop and a health9

club.  10

And these are not -- these retail11

uses are not the type that generate a lot of12

deliveries.  This is not a big supermarket or13

other retail use that where there are a14

significant amount of deliveries almost every15

day. 16

So, once the residents move in,17

move ins and move outs after the building is18

occupied are occasional and infrequent at19

best.  And so you really don't need the 5520

foot delivery space for that reason. 21

And then since you already have22
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the two 30 foot spaces, those can be shared1

and the Applicant can work out tenant2

agreements with the retail users so that the3

timing of those don't conflict. 4

And then finally the, as I5

mentioned a couple of time already, the6

loading zone on Georgia Avenue will help7

diminish an impact.  8

So, I just wanted to put that on9

the record and that would conclude our10

presentation in chief.  11

VICE CHAIRPERSON ETHERLY:  Just a12

very quick follow up, Mr. Blanchard. 13

With respect to the parking spaces14

that you would lose if you had to introduce15

another ramp that you just outlined, space 8,16

12 and 16, with the loading platform for that17

additional loading berth be of similar length18

to the 8 by 25 that's also pictured there?  Or19

would it be slightly smaller?  20

The reason for my question is.21

I'm hazarding a guess, would you also22
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conceivably impact space number 9 or -- I1

mean, I probably just splitting hairs here.2

The point is well taken.  You clearly would3

lose 8, 12 and 16.  But I'm just wondering4

whether or not you might even have an impact5

on space number 9 as well.  6

MR. BLANCHARD:  I'd like to have7

Mr. Maisto -- 8

VICE CHAIRPERSON ETHERLY:  I mean,9

it's a minor point but I'm just curious.  10

MR. MAISTO:  Understood.  The 8 by11

12 loading platform is 200 square feet which12

is two 100 square foot.  So, in all13

likelihood, we would not be endangering any14

other spaces because -- 15

VICE CHAIRPERSON ETHERLY:16

Understood.  17

MR. MAISTO:  -- as you can see18

there's some excess space there.  19

VICE CHAIRPERSON ETHERLY:  Okay. 20

MR. MAISTO:  So, we would maintain21

that.  22
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VICE CHAIRPERSON ETHERLY:  Thank1

you.  2

Thank you, Madam Chair.  3

BOARD MEMBER LOUD:  One quick4

question, Madam Chair, before the panel5

leaves. 6

Let me just commend the team on7

your provision of affordable units in the8

project. 9

I wanted to ask you with respect10

to the category of housing that's identified11

as work force housing, the 59 percent. 12

What percentage of those or what13

number of those are at 100 percent to 12014

percent of AMI?15

MR. CARDENAS:  Only half the16

general number, the 59.  I don't have the17

split between the two.  18

BOARD MEMBER LOUD:  I see.  19

MR. CARDENAS:  But I can -- we can20

get it to you.  21

BOARD MEMBER LOUD:  Okay.  22
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CHAIRPERSON MILLER:  Okay.  Not1

seeing anymore or hearing anymore questions2

from the Board, I guess it's time to turn to3

Office of Planning.  4

MS. BROWN-ROBERTS:  Good5

afternoon, Madam Chairman and Members of the6

BZA.  7

I'm Maxine Brown-Roberts from the8

Office of Planning.9

I'll address the variance request10

for the parking and also for the loading and11

also the special exception for the Georgia12

Avenue Overlay District. 13

Regarding the variance test for14

the parking, we think that the provision of15

LEED certified building and having the16

requirement of having the underground wells in17

the back yard or the rear yard is something18

that is affecting the number or the ability to19

provide the number of parking spaces.  20

If that was not being done, they21

could have gone further underground to provide22
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the required number of parking spaces.  And we1

see this as a uniqueness.  2

In addition, there are in the3

parking lot -- in the underground parking4

there's also other structural elements that5

has to be accommodated that helps to reduce6

the amount of space that they have to provide7

for the parking. 8

We do not think that there will be9

any detriment -- impact to the reduction in10

the number of spaces due to the location of11

the Metro and also buses and we want to12

encourage the use of public transportation. 13

Also regarding -- these also14

affect the number or the allocation of the --15

the allocation of not having five compact16

spaces together.  And so we support the17

variance on those two parking issues.18

Regarding the loading, I think19

what was most convincing to us was the fact20

that the adjacent alley is only 15 feet wide21

and there's absolutely no way we're going to22
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get the -- the 55 foot or one of the larger1

trucks into that area.  And, therefore, it2

doesn't make sense to build that sort of a3

loading berth when the trucks are not going to4

be able to access that area.  5

We also think that it is and it6

would be an over supply of the parking, again,7

because the commercial uses are not uses that8

generate the need for large loading areas. 9

And, again, we do not think that10

the reduction in the loading will have any11

impact on the zone plan or any detriment to12

the neighborhood.13

Regarding the special exception14

for the Georgia Avenue Overlay, the property--15

there's a requirement that the special16

exception is applicable to all properties over17

12,000 square feet within which this property18

falls.19

The Georgia Avenue Overlay20

outlines a number of design requirements and21

in most of them we think that this application22
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has met those design requirements.  1

In our report, we outline the2

number of -- there were four issues that we3

did not see where they were addressed in the4

application.  Since then I have spoken to the5

Applicant and those issues have been resolved.6

And so those condition -- we withdraw those7

conditions because we think that those things8

have been resolved. 9

Based on those two things, the10

Office of Planning recommend approval of the11

variance request and also of the special12

exception.  13

Thank you, Madam Chairman.  14

CHAIRPERSON MILLER:  Thank you. 15

So, you went through all these16

requirements for the new overlay and17

determined that they have met all of them?18

MS. BROWN-ROBERTS:  Yes.  19

CHAIRPERSON MILLER:  Okay.  And20

that's all in our record?21

MS. BROWN-ROBERTS:  And, it's all22
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in the record.  Yes.  1

CHAIRPERSON MILLER:  Okay.2

Because this is the first time that the Board3

is looking at these.  Okay.  4

I just want to ask you.  5

Would you agree that the Applicant6

in this case is addressing a dire need of the7

city by providing the affordable housing?8

MS. BROWN-ROBERTS:  Oh, yes.9

There's no doubt.  10

CHAIRPERSON MILLER:  Okay.  Thank11

you.  Thank you.12

Any other questions?  13

Okay.  Do you have any questions14

for the Office of Planning?  15

MR. BLANCHARD:  No.  16

CHAIRPERSON MILLER:  All right.17

Then I believe it's the turn of the ANC18

Commissioner, if you'd like to provide some19

testimony.20

COMMISSIONER BLAND:  Yes.  There21

were at the outset of this project and this22
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goes back to 2005, there were two issues on1

the table.  One, affordable housing, two,2

parking.  3

The developer, NCRC, have been4

forthright in telling us, the community and5

the ANC exactly what they were proposing to6

do.  7

The developer has been before the8

ANC four times since the 2005 period.  The9

last being June 12th.  10

We are satisfied and we do not11

hear from the community that there is12

opposition to this particular project.  And I13

will say that's not the case in every project14

up and down Georgia Avenue. 15

So, we're not in opposition here.16

We have not been and I believe that the17

developer has satisfied the question of18

affordable housing and parking.  19

Thank you.20

CHAIRPERSON MILLER:  Thank you.21

Any questions from the Board?22



182

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Any questions from the Applicant?1

MR. BLANCHARD:  No.  Thank you.2

CHAIRPERSON MILLER:  Okay.  Thank3

you very much.  4

Is there anybody here who wants to5

testify on this application that's in the6

audience?   Either in support or opposition?7

Not hearing from anybody. 8

Any other questions from the9

Board Members?10

Okay.  Then at this point then I11

would turn to the Applicant for closing12

remarks.  13

MR. BLANCHARD:  Thank you, Madam14

Chair.15

As you've heard this afternoon,16

after much back and forth, we are just asking17

for the 115 unit plan approval of two18

variances.  One for parking.  The parking19

variance is for 16 spaces under Section 2101.120

and relief from the contiguous compact spaces21

under Section 2115.4.  And relief under the22
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loading requirements 221.1 for the 55 foot1

loading berth, the associated 100 square foot2

loading platform and the 20 foot service3

delivery space that normally would have been4

provided for the residential requirements of5

the building.  6

But combined with the retail uses7

and the loading that's being provided for the8

retail uses, we believe that the 20 foot9

service delivery space, the two 30 foot10

loading berths and the associated 200 square11

foot loading platform are sufficient to12

provide ample loading space given the de13

minimus retail uses and the amount of loading14

they will generate.  15

Thus, based on the unique aspects16

of this property and its changing grade, both17

along Georgia Avenue and to the rear, and the18

15 foot alley -- public alley system that19

serves this property, as well as the fact that20

the government owns this property and it's21

trying to provide ample affordable housing, we22
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believe that the variances requested or we1

believe that those aspects create sufficient2

practical difficulties for the Board to grant3

these variances for parking and loading.  And4

that granting these variances will h ave no5

detriment on the zoning plan or the6

neighborhood.7

With regard to the special8

exception request and Ms. Brown reminded me,9

it's only 12,000 square feet and not 20 that10

I said earlier.  This property, the new11

construction of much more 12,000 square feet.12

We're here for a special exception13

relief and we have and you've heard from OP in14

their report as well, met the various15

criteria.  I'm not going to enumerate them16

now, but the criteria under Section 1329.217

that the project have enhanced the18

architectural design of the immediate19

vicinity.  It's going to have this new green20

screen thing.  We didn't even talk about the21

rendering, but much like the embassy across22
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from the Naval Observatory, it has beautiful1

green screen growing up, green roof, thermal2

wells, all kinds of LEED aspects that are new3

to the city.  And the vehicular access is4

sufficient for the existing alley system5

that's not going to be right off of Georgia6

Avenue.  It's going to be from either Randolph7

of Shepherd Streets.  8

The parking and traffic conditions9

won't significantly affect the near by10

residences, the access through the alley11

system.12

The noise will not be significant13

to the extent that it will affect the near by14

neighbors.  And thus the construction of this15

proposed mixed use building is in harmony with16

the surrounding neighborhood and the general17

purposes and intent of the zoning regulations18

and zoning map and will not have any adverse19

impact on the present or future character of20

the neighborhood.  Actually, it will be a good21

effect.22
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And so for those reasons, we ask1

the Board to approve these variances and the2

special exception for this project. 3

That concludes our testimony. 4

CHAIRPERSON MILLER:  Thank you5

very much.  6

MR. BLANCHARD:  Thank you.7

CHAIRPERSON MILLER:  Okay.  We8

were just consulting briefly whether we should9

decide this today and I think the Board is10

ready to go forward. 11

We understand that there are12

people waiting in the audience for the next13

case, so we don't intend to be too long in our14

deliberations.  And I'm going to turn that15

over to Mr. Etherly to read this one. 16

VICE CHAIRPERSON ETHERLY:  Thank17

you very much, Madam Chair.18

As the Chair indicated, I feel19

that the record is very complete and very20

detailed on this matter, so I would move21

approval of Application No. 17636 of National22
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Capital Revitalization Corporation on behalf1

of Redevelopment Land Agency Revitalization2

Corporation for the associated variance and3

special exceptions pursuant to 11 DCMR 3103.24

for a variance from the parking requirements5

under Subsection 2101.1 and a variance from6

the loading requirements under Subsection7

2201.1.  And a special exception as required8

by the proposed Georgia Avenue Commercial9

Overlay District to permit the construction of10

a building of more than 12,000 square feet in11

size, at premises 3910 through 3912 Georgia12

Avenue, N.W. and would invite a second. 13

BOARD MEMBER LOUD:  Seconded.  14

VICE CHAIRPERSON ETHERLY:  Thank15

you very much, Mr. Loud. 16

Again, I think the record is very17

complete, so I'm going to simply jump right18

into it with respect to the variance, I'd like19

to perhaps just speak broadly to the relevant20

portions of the variance test. 21

Generally speaking with respect22
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the uniqueness of the subject property as1

described by the Applicant, as my colleagues2

will recall based on the description of the3

Applicant, the subject property is confronted4

by a number of very particular -- particularly5

stressing conditions, if you will.  6

I think one of the things that7

wasn't discussed at length but was mentioned8

by the Applicant was, of course, the existence9

of the -- and of course by Office of Planning,10

the existence of a 15 foot alley which clearly11

from the standpoint of the loading requirement12

has a considerable impact on precisely the13

type of traffic and equipment, if you will,14

vehicular equipment that would be able to15

service the proposed site with respect to the16

issue of the uniqueness of the property.17

Furthermore, with respect to the18

trapezoidal shape of the property itself,19

change in grade from front to rear of 11 feet,20

a sloping from south to north which affects21

the ability to provide entrances to retail22
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spaces along Georgia Avenue.  And, again, as1

indicated large trapezoidal shape of 143.52

feet in width along Georgia Avenue and 2603

feet in depth.4

It's a very significant lot but5

size often times is not the end of the6

inquiry.  And, again, my virtue of these7

considerations, it would be incredibly8

difficult for full scale compliance with the9

relevant zoning requirements. 10

Speaking specifically to the issue11

of parking as was indicated by the Applicant,12

103 spaces are being provided across both the13

retail and the residential uses where 19914

would be required, thus a difference of 1615

parking spaces. 16

But as indicated by the Applicant,17

the spaces that are provided are being done18

because of a very particular consideration19

with regard to the layout of the proposed20

parking levels.  Again, because of the21

significant impacts as discussed with regard22
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to the shape, the orientation, the sloping of1

the building -- of the subject property, and2

the orientation of particular core features as3

presented by the Applicant.4

The Applicant has spoken to5

considerations including LEED and green6

building efforts.  The inclusion of geo-7

thermal wells.  Quite simply this is a very,8

very fascinating project that attempts to do9

a number of different things that have -- I10

would hazard a guess rarely been seen on11

Georgia Avenue. 12

But by virtue of the shape and13

size of this property by virtue of a lot of14

those additional considerations, strict15

application of the zoning regs, I believe,16

would result in a peculiar and exceptional17

practical difficulty as it relates to both18

parking and loading. 19

Finally, with respect to the20

variance analysis, I believe the record21

supports no substantial adverse impacts or22
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detriment to the public good as resulting if1

the variances are to be granted as was2

indicated by the excellent word of the ANC and3

the representation of Commissioner Bland,4

proposed retail is going to be neighborhood-5

oriented.  The Applicant has taken6

considerable steps to include affordable7

housing in this project and as indicated in8

our earlier discussion, it is not something9

that should be lost as part of our10

conversation.  11

I won't try to take the 800 pound12

gorilla in the room on and place it squarely13

in the context of the variance test.  But from14

the purposes of public good, clearly the15

provision of the affordable housing component16

in this project, I think as was indicated, 4117

percent affordable units, 59 percent work18

force units.  Clearly, the Applicant is taking19

considerable steps to address very important20

considerations that are newer to the public21

good.22
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I should speak specifically to the1

loading piece as distinct from the parking2

consideration, because I think, again, the3

existence of that 15 foot alley clearly speaks4

to some limitations in terms of being able to5

service the building.  But in terms of the6

traffic analysis and supporting documentation,7

in particular, the survey that was done by8

O.R. George and Associates as commissioned by9

the Applicant.  I think speaks to the more10

than adequate usage -- the adequate provision,11

I should say of loading capabilities for the12

subject building, based on the type of retail,13

neighborhood in nature, as opposed to perhaps14

when we normally think of retail, we might15

often times think of large trucks and other16

vehicles bringing all types of the goods and17

services.  And while I'm sure this is going to18

be a very diverse set of retail client, it is19

clear that based on the Applicant's work,20

based on the Office of Planning's review here,21

that the type of loading traffic that's going22
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to be generated here will be more than well1

handled by the proposed loading capabilities2

as set forth by the Applicant in the existing3

plan.  4

I'll perhaps begin to pause there5

but I will speak specifically to as the6

Applicant did, the DDOT report that was7

submitted recently which spoke to including8

some additional loading capacities.  And I9

believe as the Applicant indicated, that the10

additional loading also would not be necessary11

In relevant portion at Exhibit12

Number 38, DDOT recommended that the Applicant13

would reduce -- would introduce another --14

another loading berth.  And as indicated by15

the Applicant, that would result in the loss16

of, I believe, three parking spaces, at17

minimum spaces 8, 12 and 16.  And that would,18

I believe, not be an outcome that would be19

consistent with -- otherwise consistent with20

the goals and objectives of this project in21

terms of the parking that is provided for the22
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residential use for the retail use.  So, I1

would not be supportive of that particular2

recommendation.  3

Accordingly, I believe that the4

Applicant has more than satisfied the variance5

test as it relates to both parking and6

loading.7

And, finally, with respect to the8

special exception under our Georgia Avenue9

Commercial Overlay District, as you proceed10

through 1329.2 and all of its relevant11

sections, I'm simply going to follow the lead12

of the Applicant here and peak very broadly13

but I believe with respect to the special14

exception requirements that as you move15

through 1329 and 1330 and then further through16

1328, the Applicant has, as indicated in the17

Office of Planning report complied with all18

relevant portions of the overlay requirements.19

So, with that, Madam Chair, I'll20

pause there and take a breathe because I've21

been speaking probably consistently for about22
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15 minutes now. 1

But I just can't say enough that I2

think this is a very well put together, well3

contemplated and designed project that wasn't4

an easy one to do.  5

Often times when we have multiple6

variances, those are some of the more complex7

and difficult cases that we have to deal with.8

Because the variance test, as my colleagues9

know and as many practitioners before this10

Board know, is not the easiest test in the11

book to get by.  And it's a complicated12

landscape that you find yourself sitting in,13

not only with respect to Georgia Avenue and14

what continues to happen in terms of the15

growth and the revitalization and the16

continuing renaissance of a great commercial17

thoroughfare, as my colleague Mr. Loud know18

very well.  But also from the standpoint of19

the shifting sands of inclusionary zoning.  20

So, again, I think the project is21

a very well conceived project and I think the22
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Applicant has done very well to satisfy all of1

the relevant portions.  Parking, loading and2

ultimately the special exception under the3

Georgia Avenue Commercial Overlay District.4

Madam Chair, I will stop there.5

CHAIRPERSON MILLER:  Thank you6

very much.  7

Anybody else?  8

BOARD MEMBER LOUD:  I just want to9

agree with everything Mr. Etherly said and10

just very briefly say that I noted that Mr.11

Blanchard on several occasions spoke about the12

uniqueness test with respect to the land being13

owned by the city and the desire and policy of14

having affordable housing as part of the15

project, I guess, both because it's city-owned16

land and because it's a policy of the Jair17

Lynch Company and NCRC.18

And just wanted Mr. Bland to know19

that those comments fell favorably on these20

ears.  I'm certain that my Board -- fellow21

colleagues on the Board have interpreted them22
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based on their own experiences.  But as we1

talk bout uniqueness and what it means in the2

context of affordable housing, I certainly3

heard your comments.  4

VICE CHAIRPERSON ETHERLY:  And5

I'll just note finally, Madam Chair.  I didn't6

speak specifically to the issue of the compact7

spaces. 8

For many of the reasons that have9

already been addressed with respect to some of10

the core elements that need to be located11

within the structure, there are some specific12

impacts as it relates to the parking level and13

that creates the practical difficulty --14

creates the uniqueness which leads to the15

practical difficulty in terms of finding five16

contiguous spaces for those compact spaces.17

So, as the Applicant indicated, where18

possible,they've been able to find two or19

three spaces where they're able to group.  But20

because of the objective of being able to (1)21

located as many parking spaces as possible in22
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the parking garage and at the same time1

accomplishment of the other very laudable and2

commendable goals which are included in this3

project.  It is difficult for the Applicant to4

comply with the zoning regulations as relates5

to the location of those five contiguous6

compact spaces.  7

I want to be sure to include those8

in our deliberation discussions as well, Madam9

Chair.10

CHAIRPERSON MILLER:  Thank you.11

And I don't want to belabor too much.  12

I think that you covered all the13

aspects of the variances and the special14

exception that's been presented before us.15

It's pretty straightforward.  I think they16

made a very strong case about the topography17

of the land affecting the parking and also not18

such a great need for so many loading berths,19

etcetera, that part. 20

And I would just like to commend21

the Applicant for this project which does22
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serve a great need of the city to revive work1

force housing, affordable housing and all the2

green elements, and the pilot project.  I3

think that that is extraordinarily commendable4

and consistent with the Comprehensive Plan. 5

And I think -- I just want to say6

that I think that based on my understanding of7

the law, the public need for use is an8

important factor and that that factors into my9

weighing of the variance test in general. 10

So, I don't think it's so11

important in this more limited case because12

there were certainly restrictions of the land13

basically that were affecting these particular14

variances. 15

Okay.  Any other comments? 16

Okay.  Then we have a motion17

before us that's been seconded. 18

All those in favor say aye.19

(AYES)20

CHAIRPERSON MILLER:  All those21

opposed?22
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All those abstaining? 1

And would you call the vote2

please. 3

ZONING SPECIALIST BAILEY:  Madam4

Chair, the vote is recorded as four, zero, one5

to grant the application as amended. 6

The motion was made by Mr.7

Etherly, seconded by Mr. Loud.  Mrs. Miller,8

Mr. Mann support the motion.  There's not a9

Zoning Commission member present at this time10

and the plans are approved as marked interim11

plans for 115 units.  12

Those plans obviously are in the13

record.  14

And full order, summary order?  15

MR. BLANCHARD:  Madam Chair, we16

ask the Board's indulgence for a summary order17

given the fact that the ANC is in support and18

there are no members of the community in19

opposition to this.  And that we -- 20

CHAIRPERSON MILLER:  No.  I agree.21

And I would have suggested that.  22
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There is no opposition.  And I1

believe the Board is in favor of that. 2

I just in this summary order, I3

don't know whether it should be called interim4

plans or not.  Is that what they are called?5

Is there another revised plan?  6

We can play with that or revise or7

whatever.  Okay.  8

Okay.  Good. 9

All right.  Then I think we're10

finished with this case. 11

Good luck.  Thank you very much. 12

Okay.  We're going to take a very13

quick break, like a three or four minute break14

while the next case comes forward.15

(Whereupon, at 3:38 p.m. a recess16

until 3:47 p.m.)17

CHAIRPERSON MILLER:  Okay, we are18

ready for you. If the parties at the table19

want to introduce themselves for the record,20

that would be good.21

MR. BOLEY:  Madam Chair, Members22
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of the Board, my name is Benjamin Boley, B, as1

in boy, O-L-E-Y.  I'm Senior Counsel at2

Goodwin Procter, 901 New York Avenue, N.W.,3

here in Washington.4

To my right is the Appellant in5

this case, one of the Appellants.  His name is6

Todd Boley, B as in boy, O-L-E-Y.7

On my left is Carolyn Sherman of8

the ANC.9

We have several witnesses in the10

back there I can introduce now, or wait until11

they come up.12

CHAIRPERSON MILLER:  I'd say wait,13

let's wait.14

And, let's go to the other side of15

the table.16

MR. GREEN:  Good afternoon, Madam17

Chairman and Members of the Board.  My name is18

Matthew J. Green, Jr.  I'm an Assistant19

Attorney General, and I represent the20

Department of Consumer and Regulatory Affairs.21

To my immediate right is Mr.22
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Matthew L. LeGrant.  He is the Acting Zoning1

Administrator for the Department of Consumer2

and Regulatory Affairs.3

CHAIRPERSON MILLER:  Okay.4

MR. GREEN:  And, he is the only5

witness we intend to call.6

CHAIRPERSON MILLER:  Okay, good.7

MS. BROWN:  Good afternoon, Madam8

Chair, Members of the Board, I am Carolyn9

Brown with the law firm of Holland & Knight,10

here on behalf of the property owner, Dunn11

Whiskey LLC.12

CHAIRPERSON MILLER:  Okay, thank13

you.14

This is what I'd like to suggest.15

There is an argument by the property owner16

that the appeal is untimely, which goes to17

jurisdiction, and if you are still making that18

argument I would suggest that we address that19

one first.20

MS. BROWN:  Madam Chair, I'd be21

willing to hold that in abeyance and just let22
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Mr. Boley go into his rebuttal of it.  I don't1

want to press the issue, or confound the2

proceedings today, or make them take longer3

than they need to.  We feel very strongly that4

we are solid on the merits of the case, and so5

however you want to address that, but I don't6

feel the need to make an opening statement on7

that.  It's in the brief, and if Mr. Boley8

wants to respond, that's fine.9

CHAIRPERSON MILLER:  Okay, let me10

say this.  We don't have to do that.  Usually,11

I mean, we don't have to do what we usually12

do. Usually, with a jurisdictional question,13

we address timeliness first, and if found to14

be untimely we don't proceed with the merits.15

However, you are the movant of the16

argument at least, it's not even in a motion,17

it's in your, okay, opposition, and,18

therefore, if you are not asking us to dismiss19

it on jurisdiction at this time, then I20

believe that we can -- you asked us to hold it21

into abeyance, not necessarily, you are not22
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foregoing that argument or what?1

MS. BROWN:  Well, you know how it2

is, as lawyers we have to put forth all the3

arguments we can, but I would prefer to hold4

it in abeyance, instead of withdrawing it5

completely.  But, I will take your lead on6

that issue.7

CHAIRPERSON MILLER:  Okay.  Do I8

have -- what is your response?9

MR. BOLEY:  Madam Chair, we feel10

the argument on timeliness is extremely weak.11

We would like to argue it, so that the Board12

can exercise jurisdiction and hear the merits13

of the case, because we don't know what14

happens if you hold it in abeyance.  Where do15

we go from there?16

CHAIRPERSON MILLER:  I think --17

MR. BOLEY:  I think the Board has18

jurisdiction to hear the case.19

CHAIRPERSON MILLER:  Right, right,20

we would have heard the case, correct.21

So, okay then, how about the22
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Zoning Administrator's position?1

MR. GREEN:  The Zoning2

Administrator's position is simply this, Madam3

Chairman and Members of the Board, the facts4

speak for themselves.  We think that the facts5

go to the issue of timeliness.  We are not --6

we are prepared to argue timeliness, but we7

will not argue timeliness again.  We are8

prepared also to go into the merits of the9

case or discussionary prefaces today.10

If the Board directs that we get11

into the question of timeliness, we will do12

it.13

CHAIRPERSON MILLER:  Okay, this is14

what I think, and I'll see if my Board Members15

feel otherwise.  If the issue of timeliness is16

not being removed, then we need to hear it,17

because the Appellant needs to address that,18

because that's one of the arguments against19

them.20

So, Ms. Brown, are you removing21

it, or shall we go forward and hear the22
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issues?1

MS. BROWN:  I'll just briefly give2

a two-minute summary of it.3

We believe that the issues that4

address lot width are not timely, because they5

deal with subdivision issues.  The subdivision6

was recorded over a year ago.  The Appellants7

absolutely knew about the subdivision no later8

than October 2nd, and I believe it was much9

earlier, because they were provided10

information about it in the exchange of e-11

mails that is attached to our submission, and12

for that reason anything that has to do with13

lot width or dimensions, which would go to14

what's on the lot, the pavement or the access15

easements, all those issues I think are16

untimely, so that the only issue you would17

really have before you is parking.18

So, I've laid it out very19

succinctly in our pleadings, so I will not20

belabor it anymore.21

Thank you.22
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CHAIRPERSON MILLER:  Okay.  I want1

to now go to the Appellee, if you are ready.2

That's you.3

MR. GREEN:  We are going to -- on4

timeliness, is that right?5

CHAIRPERSON MILLER:  Just on6

timeliness.7

MR. GREEN:  All right.  8

It would appear, Madam Chairman,9

that there are certain things that took place10

within a specified period of time.  11

Our primary concern in the issue12

of timeliness is that the Appellant had13

knowledge as of May of 2006, what was going14

on.15

It is our position that at least16

if not May, at least in October of '06, the17

Appellant was aware that a subdivision plat18

had been recorded March the 20th, 2006.  This19

is certainly beyond the 60-day period here.20

It is our position that the21

Appellant was notified by Dunn Whiskey in May22
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of '06, of the building permit application.1

It is our position that in May 19, 2006, Dunn2

Whiskey gave the ANC notice, via an e-mail, of3

certain building permit applications.  It's4

our position that in October of '06, the ANC5

and Mr. Boley were copied again on e-mails6

regarding this subdivision.  It is our7

position that at that time something should8

have been done by the Appellant in terms of9

protecting and preserving its rights.  This10

did not happen.11

It is our position that by12

waiting, they have gone beyond the 60-day time13

frame that the Board so grants, pursuant to14

the Waste Management Case of Maryland and15

other Board of Zoning Adjustment cases.16

It is our position that because of17

this, that is the issue of timeliness, this18

matter should not be heard by this body, and19

should be summarily dismissed.20

It is our position that in order21

to be considered, you must, unless you can22
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show some exceptional circumstance, it is our1

position that those exceptional circumstances2

have not been demonstrated in any way.3

Now, if they are, we have not4

heard them.5

It is our position that this6

appeal should be dismissed.7

CHAIRPERSON MILLER:  Thank you.8

Okay, then the Appellant.9

MR. BOLEY:  The argument that's10

made in support of dismissal because of a lack11

of your jurisdiction, based on timeliness, is12

that the Appellant did not appeal from the13

grant of the subdivision plot, from the14

recordation of the subdivision plot -- plat,15

in March of '06.16

The building permits, from which17

this appeal is taken, and it is the building18

permits that is the administrative decision19

from which the appeal is taken.  The building20

permits were issued on December 26, 2006, and21

the appeal was filed on February 23, 2007,22
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timely, within 60 days.  The statute1

specifically says that you can appeal from a2

building permit.  The statute says that.3

The Board's regulation says you4

must appeal within 60 days. We did.  The5

notion that we have to appeal from the6

subdivision plat is -- it's really ludicrous.7

There's the subdivision plat, over there,8

there are no buildings on it, there are no9

driveways on it, there's nothing.  What could10

we appeal?  What could we say to you?11

The buildings are what we -- there12

are 13 specific grounds of appeal on our piece13

of paper.  Every one of them is predicated14

upon what the developer did after the15

subdivision plat.16

Moreover, it is the construction17

of these buildings that has aggrieved the18

Appellant, not the subdivision plat.  The19

buildings are what stares out over his20

backyard, not the subdivision plat.21

So, to say to us you are out of22
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luck, this Board has no jurisdiction, because1

we didn't appeal from something we had no2

reason to appeal from, I say has no merit3

whatsoever.4

And, the notion that you can take5

issues and say, well, you don't have6

jurisdiction to hear an issue, the statute and7

the regulations are phrased in terms of an8

administrative decision.  The administrative9

decision was the building permits, that's what10

aggrieved us, that's what we appealed.  We11

appealed it timely.12

This ia red herring, may it please13

the Board.14

CHAIRPERSON MILLER:  Thank you.15

Any questions?  Question?16

Okay, I think the Board is ready17

to deliberate on that question.  I'd like to18

start.19

The provision that we are governed20

by is at 3112.2, and it says under A, "An21

appeal shall be filed within 60 days from the22
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date the person appealing the administrative1

decision had notice or knowledge of the2

decision complained of, or reasonably should3

have had notice or knowledge of the decision4

complained of, whichever is earlier."5

And, I would agree with the6

argument made by the Appellant that they are7

appealing the building permit, and they filed8

their appeal within 60 days of the building9

permit.10

I understand the argument of the11

Intervenor and DCRA that, perhaps, the12

Appellant had notice of the issues beforehand,13

of what the Intervenor was planning to do.14

For instance, there are e-mails in the record.15

However, our regulations go to a time that16

starts to run from the date the person had17

notice or knowledge of a decision, and in this18

case the decision is the building permit, in19

my view.20

Are there other comments on this?21

BOARD MEMBER MANN:  I agree with22
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your position entirely, Madam Chair.1

CHAIRPERSON MILLER:  Okay.  I2

mean, I think the facts are that December 26th3

was when DCRA issued the permits, and February4

23rd was when the appeal was filed, which is5

within 60 days.6

Any other comments?7

Okay, then this Board finds that8

it has jurisdiction over this appeal, and we9

are ready to hear the appeal.10

So, that would mean that the11

Appellant would go first with their appeal, in12

presenting the appeal.13

MR. BOLEY:  Madam Chair, may it14

please the Board, I'd like to make a fairly15

substantial opening statement, simply because16

-- am I coming through?17

CHAIRPERSON MILLER:  Yes, can you18

pull the microphone just a little closer to19

you?  Thank you.20

MR. BOLEY:  Simply because our21

appeal is principally a legal appeal.  It is22
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predicated upon the meaning of your1

regulations, and what the developer has done.2

So, if you'll bear with me, I will3

go into, the first point that I want to make4

is on October 26th, or at least by a piece of5

paper which is Exhibit 7 to the pre-hearing6

memorandum of the Appellant, the developer7

entered into something that he called an8

easement agreement.  This was a very strange9

agreement, because it was only between the10

developer and himself.  There was no servient11

estate, there was no dominant estate, he owned12

all of the property.  And so he said, this is13

what I did, and I subdivided, and now I'm14

going to change all that by a stroke of my15

pen.  I'm going to enter into an easement.16

It's an ERSATZ easement.17

And, what he did was, he redefined18

the lot lines for zoning purposes, because19

what you are concerned about is the way in20

which the land is used, the way in which21

driveways are situated, the meaning of the22



216

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

frontage requirement, he changed everything1

that he started with, and came up with a2

different proposition, which is what he put3

before DCRA. And, on the basis of that4

proposition, the changed environment, the5

changed lot lines, DCRA granted the building6

permits that Appellant is challenging before7

you today.8

So, the first point that I want to9

make is, you must look at these building10

permits as granted according to the artificial11

easements, because they were just like a12

change in the title to the property, and it13

made a big difference as to whether the zoning14

requirements were complied with, which is what15

that looks like, because it has the16

panhandles, and what exactly happened at the17

end of the day.18

CHAIRPERSON MILLER:  Can you19

explain what you mean that DCRA granted20

permits based on the easements?21

MR. BOLEY:  These easements were22
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before -- 1

CHAIRPERSON MILLER:  The easements2

were presented to DCRA, and they made their3

decision based on the easements, is that what4

you are saying?5

MR. BOLEY:  Yes.6

CHAIRPERSON MILLER:  And, we know7

that how?8

MR. BOLEY:  They made their9

decisions, let's put it that way, I can't look10

at their minds, but they made their decisions.11

They had the easements in front of them.12

CHAIRPERSON MILLER:  Okay.13

MR. BOLEY:  So, they knew what the14

easements provided, and they, nonetheless,15

granted the building permits.16

And, what we are very much17

concerned about is that if this kind of a18

mechanism works to do what the developer has19

done in this square, it will work elsewhere,20

and this is a matter of right proceeding.  Our21

position is that what the developer has done,22
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if he's entitled to do it, has to be done1

either through a variance or a special2

exception, which he did not apply for.3

And, what did he do?  Let's go4

through the different points that we have made5

in our pre-hearing memorandum, so you can see6

exactly what the situation looks like.7

If you'll turn to that Exhibit 78

and put it before you.  This, as you see, is9

entitled, "Joint Driveway Parking Area and Use10

Easement," and it's call an agreement, and11

it's dated October 26,2006, and, apparently,12

was notarized a month later by a notary whose13

commission had already expired, but that's14

irrelevant.15

The map of the easements show that16

the frontage required, the frontage for Lot17

18, which is the one in the upper right-hand18

corner there, both of these lots, 18 and 17,19

are what you would call panhandle or rat-tail20

lots.  They are in the back, and they have21

this thing that comes out to satisfy the22
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frontage requirements of the zoning1

regulations.2

The frontage requirement is set3

forth in Section 401.6, I believe, and what it4

says, that, "Each lot created after February5

15, 1966, to be used and occupied by a one-6

family detached dwelling, a one-family semi-7

detached, shall have a street frontage8

measured along the street a distance equal to9

at least 40 percent of the required minimum10

width of the lot, and in no case less than 1411

feet."12

Well, the plat shows two13

pipestems, two panhandles, at the very street14

line at 14 feet, and then by easement, as you15

can see from the exhibit, the developer,16

again, by signing this one piece of paper,17

transferred the frontage that was from Lot 1818

over to Lot 19, by an exclusive usage, so that19

Lot 19, this is all owned by the developer by20

the way while all of this is going on, Lot 1921

now has the street frontage that Lot 18 used22
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to have, and Lot 18 doesn't have any street1

frontage at all.2

Now, why do the zoning regulations3

require frontage?  I can only think of two4

reasons, and you probably know it a heck of a5

lot better than I do.  It's either to6

discourage panhandle lots, because that's a7

rather strange shape for a lot to have, or8

it's to provide vehicular access for emergency9

vehicles and other vehicles so they can get to10

these buildings in the back.11

CHAIRPERSON MILLER:  Can I12

interrupt you for a second, and I don't want13

to, you know, interfere with your train of14

thought or anything, but sometimes it's easier15

for us to focus if you can kind of say, for16

instance, you are challenging DCRA's issuance17

of the permit, so if you could maybe organize18

and say there was an error for them to issue19

that permit because, one, it doesn't have20

street frontage, or two, it doesn't have -- do21

you know what I mean, so I can see what the22
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errors are?1

MR. BOLEY:  Okay, sure.2

CHAIRPERSON MILLER:  Thanks.3

MR. BOLEY:  The errors, Madam4

Chair, are set forth on pages three through5

six of our pre-hearing memorandum.  There are6

13 allegations of error, from various and7

sundry zoning regulations, involving frontage,8

involving parking, involving side yards.  9

This isn't just a smidgeon of a10

violation that brings us before you.11

CHAIRPERSON MILLER:  Okay, I just12

wanted to be able to follow, you know, your13

argument. So, that's, basically, where you are14

coming from.  So, you are doing frontage right15

now.16

MR. BOLEY:  Yes, I'm starting17

with, basically, the first -- the first point18

on page three.19

CHAIRPERSON MILLER:  Got it, okay.20

MR. BOLEY:  Of the pre-hearing21

memorandum.22
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CHAIRPERSON MILLER:  Thank you.1

MR. BOLEY:  And, what I've said is2

what's written down there, what has happened3

is the developer has taken the frontage away4

from the back lot, 18, and given it to Lot 19,5

and it's no longer available for use for6

access to that back Lot 18.7

So, whatever the purpose of the8

frontage requirement has been, the developer9

has undermined it completely, because it can't10

serve that purpose anymore.11

CHAIRPERSON MILLER:  You mean he's12

eliminated the frontage, literally, by13

easement, you are saying?14

MR. BOLEY:  If you look at the15

Exhibit 7 again, the map at the back, I really16

should have blown this up and put it up there,17

so that you could see it, but I regrettably18

didn't.19

If you can see Easement D, as in20

dog, that's the 14-foot frontage that used to21

be Lot 18's, and now it's a use easement for22
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benefit of Lot 19, and it's an exclusive use1

"easement."  But, what has really happened is2

that frontage is now part of Lot 19, and Lot3

18 doesn't have it anymore. And, we say that4

that's a blatant violation of the frontage5

requirement, not technically, but it also has6

a real impact because, as we will see later7

on, there is now but one driveway to serve 128

parking spaces, and we say that that's also a9

violation which I'll get to momentarily.10

MR. ETHERLY:  Well, if I may, Mr.11

Boley, just to kind of continue focusing on12

the frontage for a moment, I am, however,13

struggling with the argument that the easement14

somehow eliminates or removes frontage for the15

purposes of calculating lot width.16

Is there a zoning regulation, a17

particular provision, or case law that you18

have, which speaks to an easement being19

treated as subtraction for the calculation of20

street frontage purposes?21

MR. BOLEY:  There is case law that22
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says, and I can cite this to you later, there1

is case law that says that you can't count2

real easement land for purposes of determining3

minimum size.  I can't cite you anything that4

says you can't count it for frontage, but what5

is the whole purpose of the zoning regulation6

if you can say it had frontage, and I sign7

something with myself, and it doesn't have8

frontage thereafter.9

What purpose does the Board serve,10

unless it enforces the frontage requirement,11

because that's what the regulations provide,12

and I think what the developer has done, and13

this isn't a real easement, that's another14

point that I want to emphasize, these aren't15

two independent entities, one who owns one16

piece, one owns the other, this is a developer17

who is redefining the use of the land, which18

is what zoning regulates.19

MR. ETHERLY:  Okay, well, I would20

definitely be interested in -- and we don't21

have to delay here today, but I definitely22
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would be interested in the benefit of some1

case law that speaks to --2

MR. BOLEY:  I will give you --3

MR. ETHERLY:  -- the impact of --4

MR. BOLEY:  -- I will send that5

case law --6

MR. ETHERLY:  -- the real7

easements.8

MR. BOLEY:  -- to you.9

MR. ETHERLY:  Thank you.10

Thank you, Madam Chair.11

MR. BOLEY:  The second piece of12

frontage, which was the frontage for Lot 17,13

is now devoted to a common driveway usage by14

another one of these strange easements, so15

that Lot 17 can no longer use it exclusively16

as a driveway, it's now to be used as a common17

driveway for all four lots.18

Now, the frontage is still there19

for driveway purposes.  I can't deny that.20

It's there.  But now, instead of having21

frontage that the zoning regulations require22
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be for a single lot, every lot has to have the1

14-foot frontage, this lot doesn't have 14-2

foot frontage for itself. The 14-foot frontage3

for Lot 17 is now a common driveway, again, by4

one of these easements that the developer5

entered into with himself.6

We say that that, too, violates7

the requirement of 401.6 that says each lot8

shall have a frontage of 14 feet.  Each lot.9

Our third point is that it would10

appear that even the 14-foot lot that's used11

-- 14-foot frontage that's now used as a12

common driveway, will only be about 13 feet13

wide, and we'll have to look at the maps and14

show how that works.  The developer, I15

believe, is going to put some sort of16

stormwater management facility on the property17

that may encroach upon that 14-foot width of18

this common driveway.19

CHAIRPERSON MILLER:  How do we20

know, in your number three, that it's only 1321

feet wide?  Did you measure it or what?22
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MR. BOLEY:  I'm sorry?1

CHAIRPERSON MILLER:  How do we2

know it's only 13 feet wide?  I don't see it3

on the plat.4

MR. BOLEY:  We have a statement by5

one of the people here that will support that6

proposition, a witness that we will put on.7

CHAIRPERSON MILLER:  Okay.8

MR. BOLEY:  She has looked at it.9

CHAIRPERSON MILLER:  I just wanted10

to differentiate, too, here between, you know,11

what's not in compliance with what was12

presented to DCRA.13

MR. BOLEY:  Yes.14

CHAIRPERSON MILLER:  Because15

what's on appeal is DCRA's issuance of a16

building permit.17

Now, DCRA didn't authorize 1318

feet, did it?  I mean, do you know what I'm19

saying?  20

MR. BOLEY:  This third point is21

not one I want to press vigorously -- 22
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CHAIRPERSON MILLER:  Okay, fine.1

MR. BOLEY:  -- upon you, Madam2

Chair, but it's something that we will have3

someone testify to, to see whether it is4

influential when you generate a decision.5

CHAIRPERSON MILLER:  I just want6

to just make it clear to you that the appeal7

is of an error of DCRA, okay, not the owner,8

even though you are saying all these things9

that the owner did wasn't right.  But, you are10

challenging DCRA's issuance of the permit, and11

so if there's no evidence that they authorized12

that 13 feet, it doesn't go to that appeal.13

MR. BOLEY:  I appreciate the14

point.15

CHAIRPERSON MILLER:  Okay, fine.16

MR. BOLEY:  It's well taken.17

CHAIRPERSON MILLER:  Okay.18

MR. BOLEY:  That point, by the19

way, Madam Chair, though, does not go to the20

first two points that I have made.21

The fourth point is that the rat22
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tail, where the ingress and egress that should1

have been maintained for Lot 18 turns to the2

right, the 14 feet go down to 11.  The DCRA3

was aware of that, and the question is whether4

or not the frontage requirement applies to the5

entire rat tail or only at the street. The6

provision itself says street.7

When you look at 401.6, it says it8

shall have a street frontage.  The question9

for the Board is whether that is properly10

interpreted to mean a continuation of the11

frontage through the major part of the lot, or12

whether you could have 14 feet at the outset,13

and then cut it back to six inches.  That's14

not the case here, it's cut back when the lot15

turns, and then it becomes 11 or so feet, and16

that shows on the diagrams.17

CHAIRPERSON MILLER:  I'm not18

really following this.  Could you show us or19

something, what this point is?20

MR. BOLEY:  All right, let me see21

if I can find this.22
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CHAIRPERSON MILLER:  Okay.1

MR. BOLEY:  If you look again at2

Exhibit 7, please, the original lot lines3

before the easements, if you start with the4

second column to the left with the 14-foot5

frontage, the second one, the one that's6

furthest to the east, if you will, run it up,7

and then turn right.8

The original lot lines are those9

of Lot 18 that come down from the top, turn10

left where you see the 36.0 figure, and then11

turn left again.  And, what we are saying is12

that the width of the area between the top of13

Lot 19 and where that 36.0 figure appears,14

those two parallels, the distance between them15

is not 14 feet anymore.  And, the question16

that we are phrasing to this Board is whether17

or not a frontage requirement can, in a rat-18

tail lot of this sort, be narrowed down the19

way it is narrowed down here.20

And, we make this point,21

emphasizing that we think the purpose of the22
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frontage requirement in your regulations is to1

govern vehicular access.  That's why it should2

be 14 feet wide, and these vehicles, and these3

lot lines, their original lot lines, even4

before when the easements changed all this,5

the original lot lines cut it down to 11 feet.6

Now, we don't make this argument7

unless you take -- you reject our argument8

that these easements redefine the lot lines.9

If the easements redefine the lot lines as we10

say, then this narrowing doesn't occur.11

The fifth point we make -- 12

CHAIRPERSON MILLER:  Wait, don't13

go yet, because I want to make sure we all get14

this.  I don't see the 11 feet that you are15

talking about, but Mr. Etherly might be able16

to show me.17

MR. ETHERLY:  Essentially, it's18

from the 36 mark to the -- there's not another19

line, there's not another number, but from20

that 36.0 to the other 36.0.21

MR. BOLEY:  That is correct.22
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MR. ETHERLY:  Okay.1

CHAIRPERSON MILLER:  Okay, I see2

where it is, but what is it germane to, you3

said it's germane to frontage for garages?4

Number four, are we doing number four,5

ingress, for ingress and egress to their6

garages becomes only about 11 feet.7

MR. BOLEY:  Yes.8

CHAIRPERSON MILLER:  What -- where9

is the requirement of what footage it should10

be?11

MR. BOLEY:  The argument, Madam12

Chair, is that the frontage requirement that13

requires 14 feet at the street, does not14

permit a narrowing as you go back to the major15

part of the lot, and that's an interpretation16

that we urge upon you.  We don't know that17

you've made that interpretation before, and we18

don't know whether or not you've been asked19

to, but it seems to us that if we are correct20

that the purpose of the frontage requirement21

is to allow vehicles to get back into these22



233

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

buildings built on the back lots, that a1

narrowing from 14 to 11 would violate the2

frontage requirement.3

CHAIRPERSON MILLER:  I think --4

it's been a long day, but let me see, 14 feet5

is the frontage that we start with, right?6

MR. BOLEY:  Yes, Madam Chair.7

CHAIRPERSON MILLER:  Okay, but8

then when we come around, aren't we talking9

about the width of the driveway or something?10

MR. BOLEY:  What we are coming11

around to on these kinds of lots is the area12

of the lot that leads to where the house is,13

where the cars would be parked.  And, even if14

you look at it before the easements, this is15

before these so-called easements that the16

developer entered into, if you look at it that17

14 feet becomes 11 when the rat tail turns to18

the right.19

CHAIRPERSON MILLER:  But, it's 1120

for whom, for which lot?21

MR. BOLEY:  It's 11 on the way to22
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Lot 18.1

CHAIRPERSON MILLER:  This isn't my2

strength, it looks like it's 11 in width that3

we are talking about, and before we were4

talking about frontage, that's where I'm5

confused.6

MR. BOLEY:  This was the frontage7

here, 401.6 says you have to have 14 feet of8

street frontage.  The lot goes back, here's9

the main lot, here's where the house will be,10

and here's where the different parking is11

going to be, it turns to the right.  This is12

only 11 feet, between this line and that line.13

The question is, do you comply14

with the street frontage requirement when the15

frontage is 14 feet out here, comes back, and16

when it turns it becomes only 11   That's the17

argument.18

CHAIRPERSON MILLER:  Okay, go19

ahead.20

MR. BOLEY:  The next point we make21

is point number five.  This relies on Section22
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2117.4, and it, basically, says that each1

required parking space shall be accessible at2

all times directly form improved streets or3

alleys, or shall be acceptable -- accessible4

-- let me start all over because I didn't see5

that -- 2117.4, "Each required parking space6

shall be accessible at all times directly from7

improved streets or alleys, or shall be8

accessible from improved streets and alleys9

via graded and unobstructed private driveways10

that form an all-weather and pervious11

surface."12

The issue here is whether a single13

driveway, serving four required parking14

spaces, four houses, complies with this15

requirement.16

The developer has pointed out,17

correctly, that this regulation doesn't say18

that the driveway must be a driveway exclusive19

to the use of the house on the lot, to which20

the -- a single lot.21

Our argument here is that if, in22
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fact, the whole idea of frontage requirements1

is to provide vehicular access, then that2

vehicular access has to be solely for the lot3

that maintains the frontage, because otherwise4

it's no longer that lot's frontage, and it's5

a common driveway.6

Now, if you have a common driveway7

of this sort, think of how many houses it8

could serve, how many required parking spaces.9

If you read your regulation as saying you can10

serve as many parking spaces, required parking11

spaces as you want by a common driveway, which12

is the way the developer would read Section13

2117.4.14

MR. ETHERLY:  So, if the -- and I15

appreciate you speaking to what was raised in16

the property owner's responsive brief,17

because, I mean, that is the point I was kind18

of balancing against here.  So, what would be19

-- if we were to accept the property owner's20

reading, what would be -- what would be the21

outcome?  I think you just said it, but,22
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perhaps, I need you to illustrate it a little1

more.  You just said that there would then, in2

effect, be no limit to the number of required3

parking spaces that a common driveway could4

service, and that would be the outcome that5

would be unacceptable.6

MR. BOLEY:  That is correct.7

MR. ETHERLY:  If we were to accept8

the property owner's reading.9

MR. BOLEY:  You have phrased it10

better than I could.11

MR. ETHERLY:  So, you don't -- but12

you don't disagree with the property owner's13

point that 2117.4 doesn't require that each14

required parking space be accessible from its15

own improved street or alley, or private16

driveway.17

MR. BOLEY:  The developer's point18

is that the regulation doesn't say so in so19

many words.   What he says is that we've20

inserted words into the regulation that aren't21

there, and he's right, those words aren't22
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there.  I can't say they are there. I can't1

see them there.2

But, what I'm saying is that, if3

you don't interpret this regulation when you4

look at the frontage regulation , the purpose5

of the frontage regulation, and this6

regulation together, as putting at least some7

limit on how many required parking spaces a8

driveway can serve, then your interpretation9

opens up, as you have better phrased it than10

I, the potential of having one common driveway11

serve any number of required parking spaces,12

and I don't think that's a proper13

interpretation of the regulations.14

MR. ETHERLY:  So, what would --15

so, what would -- what would the limit be for16

the number of -- is there a limit in the17

zoning regulations for the number of required18

spaces that a driveway could serve?  It sounds19

as if you are saying, there's got to be a20

limit on how long the panhandle can be.21

MR. BOLEY:  Not how long the22
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panhandle can be. Well, yes, I suppose you1

could say that, because the longer it is the2

more spaces it can serve.3

No, I don't know of any limit4

that's in the regulations.  I am saying there5

must be a limit, otherwise a reading of this6

regulation, to allow a common driveway to7

serve any number of required parking spaces,8

could lead to that, I think, poor result.9

MR. ETHERLY:  Okay, and the way10

I'm kind of processing this, because as to11

some of the questions you are getting from the12

Chair, and probably, you know, as we move13

forward, is I'm trying to kind of put the14

arguments in the context of, not only what's15

happening here, but I think part of the appeal16

here is setting the stage for other outcomes17

like that, that we don't want to see.18

So, I'm trying to kind of picture19

what the worst -- what the scenario is that we20

are trying to avoid, so that's why I might21

from time to time interrupt with some22
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arguments, because I just want to be sure I1

kind of flesh out what the devil is that we2

are looking for here.  3

By devil I mean, okay, what's the4

bad outcome?  And, I think I have it, in terms5

of each of the points that we've gotten6

through thus far.7

MR. BOLEY:  You certainly could8

say that a common driveway that serves four9

required parking spaces is authorized by this10

particular regulation.11

On the other hand, it's not just12

the required parking spaces that the driveway13

serves.  This regulation only deals with14

required parking spaces, but there will be 1215

parking spaces back there, one driveway.16

Okay, and DCRA was aware of that,17

I mean, they saw the easements, and they still18

granted that.19

MR. ETHERLY:  Okay.20

MR. BOLEY:  I think it's probably21

worth saying that one of the concerns we have22
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here is the precedent that you will be setting1

if you permit what has happened here to go as2

a matter of right.3

MR. ETHERLY:  And, perhaps, again,4

as I bounce back and forth between the5

Appellant's submittal and the property owner's6

response, I, perhaps, am not inviting you to7

respond to it just yet, because I want to8

continue walking through each of the 139

points, but also, the property owner made an10

excellent highlight, particularly, with11

respect to this particular issue, I think it12

was, as it relates to what is -- I lost my13

cite -- it's Exhibit No. -- it's Exhibit14

Letter F in the property owner's submittal,15

where they use the Rosedale site as an example16

of another shared driveway.17

Again, I, perhaps, don't want to18

kind of derail our progress just yet, but part19

of what I'm processing is, of course, the20

property owner is indicating that there is21

precedent for this type of approach in other22
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areas in the District.  So, I'm also, perhaps,1

trying to struggle with, is there a difference2

between the Rosedale exhibit and Exhibit No.3

F, and it's the one that's denoted4

Subdivision, Square 1954.5

Again, you don't necessarily need6

to get to it just yet, but I'm trying to kind7

of just process all of that.8

MR. BOLEY:  Now is as good a time9

as any.10

As far as I have been able to11

ascertain, the Rosedale development was not12

challenged on these grounds.  Now, if it was,13

and the developer has material that can show14

me, yes, then I would say to you, there is15

precedent for the use of a common driveway16

that deals with more than one required parking17

space.18

But, if it wasn't challenged on19

that particular ground before this Board,20

which is the one that interprets the zoning21

regulations, then, yes, if it were done, it22
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were done.  But, it hasn't been blessed.1

MR. ETHERLY:  I see.  I see, just2

because it's there doesn't mean that it's3

proper and correct.4

MR. BOLEY:  It doesn't mean it's5

right.6

MR. ETHERLY:  I understand.7

MR. BOLEY:  I mean, there are many8

things in this world that happen until someone9

challenges them, and then all of a sudden the10

court says, hey, that wasn't right.11

MR. ETHERLY:  Okay, thank you.12

Thank you, Madam Chair.13

CHAIRPERSON MILLER:  Let me just14

follow up on that, because, I mean, I agree15

with you that it's not necessarily precedent16

for what's been approved, but have you seen17

the property at Rosedale, because you are18

talking about, you know, if we were to approve19

something like this, such and such would be20

the results, and what a bad precedent it would21

be, and what, you know, a negative impact, I22
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gather, you believe it would have.1

And so, since there is this2

Rosedale example, have you seen it, do you3

have an opinion about that?4

MR. BOLEY:  I have only seen the5

exhibits that were appended to the developer's6

memorandum.7

CHAIRPERSON MILLER:  Okay.  Okay.8

MR. BOLEY:  Our next point is9

number six, which is another point that's10

predicated upon paying no attention to what11

the developer did through these easements that12

he agreed with himself to have.13

And, what it, basically, says is14

that there's no way to get to the required15

parking spaces on the two front lots, 19 and16

20, because the way in which the pre-easement17

plot has been laid out those panhandles belong18

solely to the Lots 17 and 18.19

The next point is number seven,20

please, it requires all -- looking at 2116.1,21

it requires all parking spaces to be located22
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on the same lot with the building they are1

intended to serve.  And if, once again, you'd2

look at these easements, Exhibit 7, the map at3

the back, you will see Easements B and C grant4

parking spaces for the rear lots on the front5

lot.6

Now, the developer's response to7

this, basically, reads the regulation as8

saying all required parking spaces.  It9

doesn't.  He's doing what he accused us of10

doing with the previous regulation that says11

-- didn't say in so many words that each lot12

had to have its own driveway.  Here, he13

inserts the word required, it doesn't say14

required, it says all parking spaces, and15

there can be no doubt that thee easements16

grant parking spaces on one lot, where the17

parking spaces serve buildings on other lots.18

Indeed, the whole inner part of19

what he's done here is going to be one big20

parking lot, and the bigger buildings, the21

ones that I assume he would sell for more22



246

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

money, are going to benefit from the1

additional parking spaces that by these2

easements have been granted on one of the3

smaller lots.4

If you look at zoning regs5

2116.2(b), it says, "A parking space shall be6

located on an open area of a lot either within7

a rear yard, within a side yard, or elsewhere8

on the lot, if accessory to a commercial or9

industrial use."  That last provision doesn't10

apply here ,this is residential, and what we11

have said is, he's put parking spaces on the12

front lot of Lot 18, on the front yard of Lot13

18, and what he comes back with and says, wait14

a minute, he says, 2116 allows us to do this.15

2116.4, excuse me, allows us to do this. And,16

all that that particular provision says is,17

required parking spaces won't be located in a18

certain area, it doesn't say you can locate19

them anywhere you want, as long as it's not in20

this area. And so, he's not answered this.21

This is a parking space sitting in22



247

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

the front yard, and 2116.2 says you can't do1

that.2

CHAIRPERSON MILLER:  Where is the3

parking space in the front yard?4

MR. BOLEY:  Excuse me?5

CHAIRPERSON MILLER:  I'm sorry,6

where is the parking space on the front yard?7

MR. BOLEY:  Lot 18, it's -- I8

believe it's right about here.  This is -- the9

house is here, this is the backyard, this is10

the front, so right about there.11

CHAIRPERSON MILLER:  So, when you12

say "right about there," I'm not sure what you13

mean.  Did DCRA approve a parking space14

location?15

MR. BOLEY:  DCRA approved all the16

plans, gave the building.17

CHAIRPERSON MILLER:  So, does the18

building -- 19

MR. BOLEY:  Gave them the building20

permit that allows them to put what he put21

together.22



248

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON MILLER:  -- does it1

say where the parking space is?2

MR. BOLEY:  I believe it does.3

Oh, the building permit itself?  No, it4

doesn't say anything about parking.5

CHAIRPERSON MILLER:  The plans6

that went along with the building permit.7

MR. BOLEY:  I believe they do.8

CHAIRPERSON MILLER:  And so, you9

believe it is where you are pointing to,10

right?11

MR. BOLEY:  Yes.12

CHAIRPERSON MILLER:  It's just a13

space, it's not a garage, it's an open space?14

MR. BOLEY:  No, the garage is on15

the other side.16

CHAIRPERSON MILLER:  There's a17

garage?18

MR. BOLEY:  And, I'm amenable to19

you asking DCRA whether they were aware of20

that, or the developer, but that's what the21

plan showed to us.22
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CHAIRPERSON MILLER:  Okay, it's1

what the plans show, I mean they looked at the2

plans.  So, we need to look at the plans, too.3

Okay.4

MR. BOLEY:  Point nine, again, if5

you look at Exhibit 7, the map showing the6

easements, the parking spaces on Lot 19, that7

by easement are now devoted to Lot 18, and Lot8

17, reduced the lot size of Lot 19 to below9

what's required. 10

However, if you count the land in11

Easement D as part of that lot size, he gets12

back up to where he needs to be.  So, he13

would, presumably, count the land in Easement14

D to satisfy the lot size, and then he has no15

frontage, of course, with respect to Lot 18.16

I mean, basically, this carries17

water on both shoulders, and it doesn't work.18

We believe that the plans approved19

by DCRA, with respect to Lot 19, once the20

easements are taken into account, that the21

backyard of that house is too small, it22
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doesn't reach the 20-foot requirement.1

CHAIRPERSON MILLER:  And, how do2

we know that that gets subtracted out of the3

rear year calculations?4

MR. BOLEY:  Well, that's the major5

issue before you.  How do you count the6

realignment of the lot lines by use of this7

so-called easement, which I keep repeating and8

saying to you isn't a legal easement,because9

the owner owns both pieces.10

And, the actual result of it is it11

changes the use of the land, which is what the12

regulations regulate.  So, you do have a major13

issue, you either say yes, what the owner did14

here is irrelevant, we're not going to pay any15

attention to it, or you say no, this was16

before DCRA, they knew what this was about,17

and they granted the building permits on this18

basis.19

The same problem with respect to20

Lot 19, once you take into account the parking21

easements, it not only lessens the size of the22
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lot, it also lessens the percentage of1

occupancy of the building, and increases it,2

so that it's more than the 40 percent that's3

permissible under Section 403.2.4

CHAIRPERSON MILLER:  So again, you5

are asking us to make this conclusion that6

because of the easements we should subtract7

that out of the calculations for lot8

occupancy?9

MR. BOLEY:  What I'm asking you to10

do is to look at these easements for what they11

really are.  They change the lot lines for12

use, for zoning purposes.  And so, therefore,13

what I ask you to do is what I think DCRA14

should have done, the same thing, that they15

should have said, well, wait a minute, if by16

easement you've eliminated the frontage for17

Lot 18, you are not in compliance.18

And again, thee are not real19

easements. I mean, the developer could change20

them tomorrow by saying, oops, made a mistake,21

I'll enter into another agreement with myself22
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that changes them.1

And, interestingly enough, Member2

Etherly, the Rosedale arrangement, the3

easements there were between independent4

parties. They were land owners, there's a5

whole slew of them that entered into the6

easement agreements there.  They are real7

agreements.  That's not the case here.8

MR. ETHERLY:  But, it wouldn't be9

your argument that that necessarily still10

changes the impact of them, you would still11

have the same concerns.  You are just12

emphasizing here, this is just, you know,13

within the family so to speak.14

MR. BOLEY:  Yes.15

MR. ETHERLY:  But, even in the16

Rosedale situation, even though there are17

different land owners, your argument would18

still be the same.19

MR. BOLEY:  Well, what I'm saying20

is that what you might permit independent land21

owners to do, you need not permit a single22



253

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

developer to do through this mechanism.1

I mean, what's most troubling2

about it is that this mechanism just allows an3

evisceration of the regulations.4

MR. ETHERLY:  But, it would still5

-- but even if it's among different land6

owners, you would still have the same concern7

under your argument about the lot width8

issues.9

MR. BOLEY:  Yes.10

MR. ETHERLY:  You are -- it's,11

perhaps, just a little more, I don't want to12

say insidious here, but just for the purpose13

of our conversation, it's just a little more14

insidious to you here, because it's the same15

property owner -- 16

MR. BOLEY:  Yes.17

MR. ETHERLY:  -- doing the18

easements, so to speak.19

MR. BOLEY:  Yes.20

MR. ETHERLY:  Okay.21

MR. BOLEY:  I'll move to 13, and22
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this is the question of the side yards, and1

again, it depends on an interpretation of your2

regulation.  Can a side yard that needs to be3

eight foot in width, do you measure the eight4

feet from where an area way down to the5

basement is built with a retaining wall that6

comes above grade?  Because in this case, when7

you look at all of the plans, you will see8

that the area way takes up half of what would9

otherwise be the side lot, so you are looking10

at side lots that are four feet, basically.11

And, that shows on the plans.12

And, the question is, well, no,13

you measure the side lot, not from this area14

way sticking up above grade, but you measure15

it from the building line where the area way16

starts.17

That finishes the legal argument18

that I'd like to make.  If there are questions19

that I can respond to, I would be glad to, and20

then I would like, if the Board would indulge21

me, to ask certain questions of the Appellant,22
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so that you can see, basically, that he is an1

aggrieved party, and what the actual impact is2

of this development upon his property.3

And, we have other people that I4

would like to have speak to the same thing,5

because, again, I've gone through technical6

violations substantial, but, nonetheless, I'm7

arguing legal points, but this development8

breaks this block in a very, very significant9

way, in that what it used to be it isn't10

anymore, thanks to what the developer has11

done.12

Now, another problem that we're13

wrestling with, and I think you have to14

wrestle with, is he's built it, he's gone15

ahead, knowing about this appeal, he hasn't16

stopped, he's built it. And so, what he says17

is, either we are wrong or so what, we are18

right but he's built it already, and that's19

why what we are asking you to do is, if you20

find that we are correct, and that this21

development is not matter of right allowed in22
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an R-2 District for reasons that we have1

articulated, that you say do it the right way.2

Seek a variance, special exception, deal with3

the ANC, we may object, but that's the way4

this should be done.5

Otherwise, I think there will be a6

huge hole in the zoning regulations and it7

will take its toll upon the development in the8

District.9

In any event, with your10

permission, I would like to ask some questions11

of the Appellant.12

CHAIRPERSON MILLER:  Okay, let me13

give you some guidance here.14

Basically, an appeal is about15

whether or not DCRA erred in issuing the16

permits.  And, usually fact testimony would17

not be all that relevant.18

However, I believe that you want19

to present some factual testimony to show why20

your portrayal of how we should interpret the21

regs makes sense, because of the impact a22
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different interpretation would have, if you1

understand what I'm saying.2

MR. BOLEY:  Yes, I understand what3

you are saying.4

CHAIRPERSON MILLER:  It should be5

somewhat limited, because what we are going to6

be focusing on, really, is how do we interpret7

these regulations.8

MR. BOLEY:  I have maybe ten9

questions.10

CHAIRPERSON MILLER:  Okay.11

MR. BOLEY:  And then there are two12

or three others who can speak for the three13

minutes that you allow.14

CHAIRPERSON MILLER:  Okay, and15

also, you probably do know this, that once16

they testify then they are subject to cross17

examination by the other parties.18

MR. BOLEY:  Yes.19

CHAIRPERSON MILLER:  Okay.20

MR. BOLEY:  What I'll do is ask21

questions.  I prepared questions to ask,22
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because that's what I'm accustomed to, even1

though it appears that in proceedings before2

this Board the witness just talks.3

DIRECT EXAMINATION4

BY MR. BOLEY:5

Q I'm going to ask you questions.6

would you state your name and home7

address for the record?8

A Todd Boley, 4324 Garrison Street,9

N.W.10

Q How close is your home to the11

property the owner is developing at 431912

through 4321-1/2 Fessenden Street?13

A Well, it abuts it, the entire back14

portion of my property abuts his property.15

Q And, what are the dimensions of16

your backyard?17

A Well, it's 50 feet wide and a good18

120 feet long from the end of the deck -- from19

the end of our deck that we have on the back20

of our house.21

Q Have you built a swimming pool in22
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the backyard?1

A Yes.2

Q Where in the backyard is the pool3

located?4

A It's on the south side of the5

property, probably about six to eight feet6

from the back of the property, which abuts the7

developer's property.8

Q How significant a role did the9

length of the backyard play in your decision10

to buy your house?11

A Well, we wouldn't have bought the12

house if it didn't have such a big backyard.13

It was definitely the primary reason.14

Q When did you buy your home?15

A In the spring of 1997.16

Q How would you describe your rear17

yard, your use of the rear yard, prior to the18

time the development activities began on19

Fessenden Street, on the owner's property?20

A Well, we would spend most all of21

our time back there, the front yard isn't22
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really very kid friendly, and we have two1

young children. So, there's no alley back for2

the kids to play in, so the kids pretty much,3

you know, and the family, we spend all of our4

time in the backyard, as opposed to anywhere5

else on the property.6

Q Before the construction, how far7

from the rear lot line was the single-family8

house that had been located at 4321 Fessenden9

Street?10

A I'd say a good 140 feet, 120 to11

140 feet.12

Q How visible was that house from13

your rear yard?14

A Well, during the summer I couldn't15

even notice it, and in the winter I could see16

it, but it was very far away.17

Q How has this changed, as a result18

of the construction that's gone on on19

Fessenden Street?20

A Well, that house, as you know, is21

not there anymore, so we are looking at --22
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there's a very large house -- actually, two1

houses next to each other, and it completely2

blocks out the entire southern view.3

It's taken away all the greenery,4

the nature, which was just abundant back5

there, and the privacy, where it once was6

considerable, now there is really going to be7

zero or no privacy, no privacy looking at a8

wall of windows outside of my backyard.9

MR. BOLEY:  I asked Todd to take10

pictures of the difference before and now,11

which I'd like to offer.12

BY MR. BOLEY:13

Q Would you identify these?  We'll14

cal that photograph -- 15

MR. GREEN:  Madam Chairman, I16

haven't seen -- 17

CHAIRPERSON MILLER:  Right, I --18

MR. GREEN:  -- a single picture.19

CHAIRPERSON MILLER:  -- we haven't20

either.21

Also, we don't have this great22
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formality where you have to get it marked as1

evidence or anything like that.2

Actually, you are supposed to3

bring them to Ms. Bailey down there, and then4

she brings them to us.  That's our procedure.5

MR. BOLEY:  Okay.6

CHAIRPERSON MILLER:  No problem, I7

should have told you that.8

BY MR. BOLEY:9

Q Will you identify the smaller10

picture, please?11

A The smaller picture was taken12

probably, say, judging by the size of my13

child, about two or three years ago, from the14

top of our house looking out towards the15

property of the developer.16

Q And, the bigger picture, please?17

A This picture is taken from about18

halfway towards the back of my backyard, a19

recent picture taken within the last few days.20

It shows half of the house, it21

shows one house in the back, there's another22
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house next to it.1

MR. BOLEY:  Madam Chair, would the2

Board want to hear, at this time, from the3

other witnesses, or wait until the individuals4

have their say with the three minutes?5

Whatever you would prefer.6

CHAIRPERSON MILLER:  Is there any7

cross examination by the Appellee or by the8

Intervenor?9

MR. GREEN:  I just have a couple10

of questions that I would like to ask.11

May I inquire, Madam Chairman?12

Thank you.13

CROSS EXAMINATION14

BY MR. GREEN:15

Q Mr. Boley, how you doing today?16

A fine, thank you.17

Q Mr. Boley, you pointed out in one18

of those pictures a house in the back, a large19

house, is that not right?20

A Yes.21

Q I think it's the second -- 22
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A Yes. Yes.1

Q Now, you live in a City, is that2

not right, sir?3

A I live in D.C., yes.4

Q All right.  And, as a result of5

this city living, have you been precluded in6

any way by the house that you've shown us from7

growing grass in your backyard?8

A No.9

Q Have you lost any trees as a10

result of this house, sir?11

A No, I have not lost any trees on12

my property.13

Q Have your children been precluded14

from playing in the backyard?15

A No, the children have not.16

Q Can you still use your swimming17

pool, sir?18

A Yes.19

Q Has there been any encroachment20

upon your property by that house that you've21

shown us, sir?22
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A Encroachment?1

Q Yes, on your property, in other2

words, has the house moved from its current3

position to some point in our backyard?4

A No, it hasn't.5

Q Sir, isn't it a fact that you6

built a basketball court in your backyard?7

CHAIRPERSON MILLER:  What's the8

relevance here?9

MR. GREEN:  Well, he's saying that10

the enjoyment of his property has been11

impinged upon in some way by this house.  I'm12

asking a question about a construction that he13

made in his backyard that I contend, Madam14

Chairman, has caused encroachment, if you15

will, upon the other property.16

CHAIRPERSON MILLER:  Okay, let me17

just say something here, because I've been a18

little bit lax, you know, in letting in19

testimony and stuff, but, basically -- no,20

because we are saying, you know, we are trying21

to interpret these regulations, so when we are22
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getting into did he build a basketball court,1

it's like, is that going to help the Board2

decide?3

MR. GREEN:  Yes, it is.4

CHAIRPERSON MILLER:  Okay.5

MR. GREEN:  Because the Board is6

concerned about the ambience and the7

neighborhood, and the fact that there is no8

damage to anyone, you take that into9

consideration in your decisions, that nobody10

is hurt, I take it.11

CHAIRPERSON MILLER:  Okay.12

MR. GREEN:  At least, that's been13

my understanding.14

CHAIRPERSON MILLER:  Okay, this is15

an appeal and not a special exception.16

However, I think, basically, what I was saying17

before is, when we are interpreting a18

regulation we wouldn't want to interpret it in19

a way that would cause adverse impact -- 20

MR. GREEN:  Yes.21

CHAIRPERSON MILLER:  -- per se,22
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and that's -- 1

MR. GREEN:  Absolutely right.2

CHAIRPERSON MILLER:  -- why I am3

letting this in a little bit.4

So, if that's your point -- 5

MR. GREEN:  I will not ask no more6

than one or two questions, ma'am.7

CHAIRPERSON MILLER:  Okay.8

MR. GREEN:  Thank you.  Thank you9

very much.,10

BY MR. GREEN:11

Q Sir, isn't it a fact you built a12

basketball court in your backyard, near the13

property line of the big house?14

A Yes.15

Q Isn't it a fact, sir, that as a16

result of this that there's water that rolls17

from your basketball court on to the property18

adjacent to it, which is where the big house19

is located?20

A I don't believe that's the case.21

Q Would you be surprised to know22
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that water is beginning to puddle on that1

property, sir  as a result of your2

construction near the border?3

CHAIRPERSON MILLER:  Okay, let me4

just say this, all right?  5

MR. GREEN:  That's the last6

question I'm asking, Madam Chairman.7

CHAIRPERSON MILLER:  Okay.8

MR. GREEN:  I just want an answer,9

yes or no.10

THE WITNESS:  Could you repeat the11

question?12

BY MR. GREEN:13

Q Would you be surprised to know14

that as a result of your construction of the15

basketball court right at the edge of the16

property line near the big house that you've17

identified in your exhibit, that water is18

beginning to form and puddle on that property?19

20

A No, I -- 21

Q You wouldn't be surprised?22
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A -- that -- 1

Q Okay, thank you.2

A -- I assume -- I assume that water3

may have puddled there prior to the basketball4

court being there, as well.  The slope -- the5

natural slope of the square flows to the6

southwest.7

Q All right.8

MR. GREEN:  I don't have any other9

questions, Madam Chairman.10

Thank you very much.11

CHAIRPERSON MILLER:  Thank you.12

I just want to say that, the13

information that you all should be focusing on14

is what we need to interpret these15

regulations.  So, the further afield you go,16

the less relevant it is to the Board's17

decision.18

But, okay, and do we have any19

cross by the Intervenor?20

MS. BROWN:  I just have one very21

quick question, a clarification in the22



270

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

photograph.1

BY MS. BROWN:2

Q The smaller photograph that was3

taken two to three years ago shows a garage on4

the right-hand side of the photo, is that5

garage used for parking now?6

A No.7

Q And, where is your required8

parking space9

A I don't know.10

MR. BOLEY:  I'm sorry, the11

question isn't whether the Appellant, whose12

testimony I put on in order to show that he is13

aggrieved, subject to the cross examination,14

where his parking space is, is that relevant15

at all to whether he's aggrieved?  I would say16

-- I would object to it on the grounds that17

it's not relevant at all.18

CHAIRPERSON MILLER:  Ms. Brown, do19

you want to address the relevance of your20

question?21

MS. BROWN:  It was just a22
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clarification to see if we're complaining1

about parking in the neighborhood, and this is2

a serious detriment, that if parking is not3

provided for this lot if that's also a serious4

detriment to the neighborhood.5

CHAIRPERSON MILLER:  Okay.  Did he6

answer the question?7

MS. BROWN:  Yes, he did.8

CHAIRPERSON MILLER:  Okay, all9

right, any other questions?10

MS. BROWN:  No.11

CHAIRPERSON MILLER:  Okay.  In the12

meantime, I double checked our regulations13

about persons testifying for the three14

minutes.  That's not really in the regulations15

governing appeals, that's in the regulations16

governing special exceptions and variance17

applications, and if you have the regulations18

you can look at it, but 3117.11 sets for the19

order of procedures for presenting evidence at20

the hearing for appeals.21

And, it goes through the different22
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parties, it doesn't go to individuals.  You1

can -- you are a party, you can call an2

individual as your own witness, but this is3

different, is what I'm trying to stress, it's4

different from a special exception or5

variance.  We are really not looking at6

impacts very much, it's really -- impacts are7

pretty much peripheral.  We are trying to8

legally interpret a regulation, and that's why9

this regulation is different.10

So, your question was about other11

individuals.  Now would be the time for them12

to testify, if they are to testify, because13

they would be testifying as your witnesses.14

MR. ETHERLY:  And, as we have15

other witnesses coming forward, Madam Chair,16

I'll just simply echo, echo both your reading17

of 3117.11, but, perhaps, use our two recent18

cross examination experiences just as another19

indication that the critical focus here is20

very specific and very tightly focused, and21

that is on the allegations of error from a22



273

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

zoning standpoint, and the Appellant has laid1

out 13 very specific grounds for error on the2

part of the Zoning Administrator and DCRA.3

The inquiry here about4

aggrievement or harm, or the impact of the5

subject structures, while, of course, most6

important and most serious for those property7

owners who live adjacent to the subject site,8

is somewhat, as the Chair indicated,9

peripheral.  And, I say that very softly,10

because when you are living there it's a very11

different impact, and it is by no means12

peripheral, but from the standpoint of our13

inquiry and our focus here today, it is a14

little bit lesser of the focus here than the15

issue of what the alleged error and zoning16

violation  is.17

So, I think the Chair is walking18

very carefully and appropriately in terms of19

enabling participants to provide some20

testimony for those residents who live in the21

immediate vicinity, to talk a little bit about22
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their impacts, but I think it is correct that1

we be very, very guarded and, shall we say,2

deliberate about how far we go into it,3

because the true focus here is, as we look at4

all those regulations  that you cited in your5

overview and in your presentation, the6

critical question is, are those zoning errors7

that should have been -- that should have been8

picked up by DCRA in its review.9

So, I just wanted to highlight10

that, just to provide additional context.  It11

may be difficult at times for residents to12

understand that kind of focus here, again,13

especially when you've waited all day, and14

when you've seen these structures come up from15

the ground and all of a sudden your quality of16

life is impacted.  We understand that and17

recognize it, but often times the focus,18

especially in appeals, has to be a very narrow19

one.20

Thank you, Madam Chair.21

CHAIRPERSON MILLER:  Thank you.22
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I'd actually like to say just a little bit1

more, specifically, with respect to this case.2

For example, how it would be helpful.3

For example, if you make the4

argument that all these houses should have had5

street frontage under the regulations, that it6

should be read that way, and then you have a7

witness that says, if you read it the other8

way, as it's been built, here is the result of9

that.  This is how it's impacting my property,10

or something.  Then I think that's pretty11

relevant.12

But, when you get off into, I13

don't know, the view has changed or something,14

and then you open the door for the other15

parties to go after your witness, and they are16

not on trial, but they've started to address17

those issues, that's where we get off focus.18

Okay.19

MR. BOLEY:  I understand, and I20

thank you very much for what both of you had21

to say.22
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The problem, as you recognized, is1

that we have people who live here, who are2

terribly, terribly perturbed about what3

happened.  They want to tell you why they are4

perturbed about what happened.5

If you tell me that that's not6

something you think you want to hear, I won't7

ask them to say anything.  But, they do want8

to speak.9

CHAIRPERSON MILLER:  Okay.  I10

would say, they are welcome to speak, you11

know, and then we'll weigh whatever into our12

legal analysis.  But, I certainly -- people13

have been waiting here to speak, you never14

know what they are going to say that actually15

might be relevant.  I wouldn't want to say16

they shouldn't speak.  So, it's your case, and17

go right ahead.18

MR. BOLEY:  Let me introduce the19

next witness then. I am going to ask him for20

his name and address and the proximity of his21

property to the developer's site, and then I'm22



277

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

going to let him say whatever he wants to say1

that he believes is relevant to your2

decision.,3

CHAIRPERSON MILLER:  Okay.4

MR. BOLEY:  Please feel free to5

cut him off if you think he's wandering into6

irrelevancies.  I don't want to unduly take up7

your time, but I do want, not only to argue8

the law,  but to show that there are equities9

involved on the part of these neighbors, and10

they do need you to interpret your regulations11

in such a way that their idea of the12

protection of their neighborhood should be13

followed.14

CHAIRPERSON MILLER:  Okay.  Let me15

say one other thing, and it's 5:15, and I16

don't like to cut people off, but I don't know17

that we have been timing you, but, basically,18

under the rules it's always set at 60 minutes,19

collectively.  So, you know, witnesses should20

be aware of that as well, and it's also, you21

know, sometimes less is more. They say a few22
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things, we get the point, and we remember it.1

Okay.2

DIRECT EXAMINATION3

BY MR. BOLEY:  4

Q Would you state your name, your5

address, where your property is located, and6

then advise the Board as to the kinds of7

things that the Chair indicated would be8

significant in their weighing the issues?9

A Thank you.  Good afternoon.  My10

name is David Frankel.  I live at 433611

Garrison Street, N.W.  I've lived there since12

1986, so about 21 years, and  my property is13

located just north of the subject property,14

northwest of the subject property, about -- my15

rear property line is probably about 70 or 8016

feet from the corner of this new development,17

from the closest corner.18

What I'd like to do, and I will be19

very brief, I hope, is if I could walk up to20

the easel up there and show how I think this,21

what I call private zoning through easements,22



279

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

is what I call what's happening here, and how1

it impacts on District of Columbia residents,2

not just me, but what I see as the precedent3

this could set for many others.4

So, with that, I'll go up -- 5

CHAIRPERSON MILLER:  You have a6

microphone to take with you, perfect.7

THE WITNESS:  And, can you hear8

me?  Yes, it sounds like it's working.9

I'd like to point to this -- let10

me describe it for the record -- the aerial11

photo of Garrison Street and Fessenden Street,12

N.W., and as you can see the developer's13

properties are down here. This is Fessenden14

Street where I'm pointing, I'm pointing, for15

the record, at 4321 and 4319 Fessenden Street,16

and as you've heard the testimony before, or17

the legal argument, they are going to have18

this one 14-foot entrance coming into the19

square.  20

This whole square, by the way, is21

Square 1655, and my concern is, and I urge you22
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to think about this as you make your decision1

here,, is what the limiting principle is of2

what the developer is proposing.  The3

developer is proposing to come in, of course,4

not instead of having two homes, to have four5

homes.  Imagine, please, if all the property6

owners on our square, the residential property7

owners, were to sell to a developer or get8

together and decide, okay, why don't we all --9

we are in the R-2 Zone, why don't we all get10

rid of our single-family homes, let's put in11

duplexes, semi -- let's use the right phrase,12

semi-detached homes, as the developer is13

doing.  The developer is putting in two semi-14

detached homes on his four subdivided lots.15

Imagine if we all did that, and16

then we all had interior homes as well, and17

also, please, imagine just one 14-foot18

driveway coming in from Fessenden Street into19

this square, and then having just one, say,20

circular driveway, removing all the trees,21

because the developer has taken out many22
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trees, many mature trees from his lot, his1

lengthy lot, covering it with -- what's the2

phrase -- impermeable -- is that the right3

phrase?4

CHAIRPERSON MILLER:  Impervious?5

THE WITNESS:  Impervious, thank6

you, impervious stone, or brick, or cement, or7

whatever it is, and just did that.8

I mean, that is not what your9

regulations allow, and that is what I call the10

private  easements, they are taking over your11

role in our zoning.12

So, there's so much more I can13

say, but I'm going to just leave just one14

thought. I submitted a letter to the record,15

and I just want to make sure that it's part of16

your file, again, David Frankel, and I brought17

extra copies.  I won't hand it to you unless18

you tell me you don't have it, but it's dated19

June 27, 2007.20

So, if you can assure me that it's21

in the record, and that you'll read my letter,22
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then I will stop speaking right now.1

Do I have that assurance?2

CHAIRPERSON MILLER:  I'm going to3

check, but I remember reading your letter4

already.5

THE WITNESS:  I have copies if it6

would help.7

BOARD MEMBER MANN:  I believe it's8

Exhibit 17.9

CHAIRPERSON MILLER:  Right, I'm10

looking at Exhibit 17 as well.11

BOARD MEMBER MANN:  It's been in12

the record, though, and anyone else, the13

gentleman from DCRA?14

MR. GREEN:  Oh, why not.15

CHAIRPERSON MILLER:  It is in the16

record as Exhibit 17.17

MR. GREEN:  Yes, but I'll take it18

from him anyway, that's okay.19

THE WITNESS:  Okay,  With that, I20

am done, and I thank you for your time.21

CHAIRPERSON MILLER:  Thank you22
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very much.1

MR. GREEN:  May I inquire of the2

witness, Madam Chairman?3

CHAIRPERSON MILLER:  Yes.4

MR. GREEN:  Thank you.5

CROSS EXAMINATION6

BY MR. GREEN:7

Q Just one question, sir.  Does your8

lot abut the subject subdivision in question?9

A No, it does not.10

Q Thank you.11

MR. GREEN:  Thank you, Madam12

Chairman.13

CHAIRPERSON MILLER:  Thank you.14

Ms. Brown?15

MS. BROWN:  No questions.16

CHAIRPERSON MILLER:  Okay.17

Another witness?18

DIRECT EXAMINATION19

BY MR. BOLEY:20

Q Please state your name, address21

for the record, describe the relationship22
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between your property and the subject property1

that the developer is developing, and then2

with caution to what the Chair mentioned3

before, please tell the Board anything you4

think is relevant to their decision.5

A Madam Chairman, ladies and6

gentlemen, thank you very much.7

My name is Richard Graham.  I live8

at 5007 44th Street.  I'm the owner of that9

property.  My parents live at 5003 44th10

Street, so we have two properties that abut11

the western side of the property in question.12

I just want to make two very quick13

points, and I won't delay this too much more.14

The particular block that we live15

on is, I think, rather unique in Washington,16

in that it has no back alleys.  All of the17

property, rear properties, come together in18

the center of this square, and at one point19

before we had our new construction this was20

entirely a small forested park.  So, I think21

that's simply one of the issues that has22
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people so upset, that they've lost that,1

obviously.2

The second issue -- well, there's3

a third issue about the storm drain, but I4

gather that's not one of our points, so I5

won't worry you with that, but I have 90 feet6

of footage with the property.  There is a7

concern on my part about the distance between8

my property line and the larger house in the9

rear of the questioned property, and there is10

a stairwell that goes down to the basement,11

and so we have eight feet -- approximately,12

eight feet from my property line to the house,13

and I want to correct you, I think it's more14

like three feet from my property line to the15

external wall of the stairwell.16

Am I clear what I'm talking about?17

No.18

CHAIRPERSON MILLER:  No, not19

exactly to me, but -- 20

THE WITNESS:  Okay, let me try21

again.22
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CHAIRPERSON MILLER:  -- are you1

addressing the rear yard calculations?2

THE WITNESS:  Not the rear yard,3

side yard.4

CHAIRPERSON MILLER:  Side yard.5

THE WITNESS:  Side yard.6

CHAIRPERSON MILLER:  Okay.7

THE WITNESS:  Side yard.  I'm on8

the side of the larger building.  It has a9

stairwell that goes to the basement, between10

my property line and the external wall of the11

stairwell is about three feet.12

Now, I'm told by the manager at13

the site that there is a retaining wall to be14

built, and when that is built I can't imagine15

there's going to be more than about two and a16

half feet between the fence and the obligatory17

railing for this stairwell.18

It seems to me two and a half feet19

of passage is something that the fire marshal20

couldn't possibly accept, so I think that21

should be taken into consideration on this22
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issue of side yard distance.1

Did I make myself clear again?2

CHAIRPERSON MILLER:  What did you3

say about the retaining wall?  There's going4

to be a retaining wall going up?5

THE WITNESS:  Yes, well, I didn't6

want to get into the whole issue of storm7

drainage, but the house is about, I measured8

26 inches higher than my grade, and,9

therefore, there's going to be water running10

in my direction.11

He has promised, I'm giving you12

the information I got from his foreman on the13

job today, he has promised to build a14

retaining wall to hold back his higher15

property, which is fine.16

There's also going to be installed17

some kind of drain system to assure that the18

water is drained to the front of the property.19

I'm dubious about how well that's going to20

work, having seen the storm that came through21

in April.22
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But, this is a retaining wall, on1

top of the retaining wall there will be a2

fence, and between that fence and there must3

be a protective railing for the stairs going4

to the basement, I measure no more than two5

and a half, maximum, three feet.  I just can't6

believe that is a permissible size for the7

fire department to get to the back yard.  So,8

that concerns me.9

CHAIRPERSON MILLER:  Anything10

else?  That was very helpful.11

Okay.12

MR. BOLEY:  We rest.13

CHAIRPERSON MILLER:  You rest.14

CHAIRPERSON MILLER:  Cross15

examination?16

MR. GREEN:  No questions, Madam17

Chairman.18

CHAIRPERSON MILLER:  Ms. Brown?19

MS. BROWN:  No questions.20

CHAIRPERSON MILLER:  Okay.  Thank21

you very much.22
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Any other witnesses -- oh, you1

rest, okay.2

It's DCRA's turn.3

MR. GREEN:  Madam Chairman, may we4

take a slight break, please?5

CHAIRPERSON MILLER:  Sure.6

MR. GREEN:  Thank you.7

CHAIRPERSON MILLER:  How much time8

do you want?9

MR. GREEN:  How about two and a10

half, three minutes.11

CHAIRPERSON MILLER:  Okay --12

MR. GREEN:  Maybe five.13

CHAIRPERSON MILLER:  We'll take a14

five, yes.15

(Whereupon, at 5:24 p.m., a recess16

until 5:37 p.m.)17

CHAIRPERSON MILLER:  Okay, we're18

back on the record.19

Mr. Green, are you ready to20

proceed?21

MR. GREEN:  Yes, I am, Madam22
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Chairman, thank you very much.1

CHAIRPERSON MILLER:  Okay.2

MR. GREEN:  This -- I'm going to3

make just a very brief opening statement, if4

you'll allow me.5

This whole thing turns on whether6

or not the Zoning Administrator erred, in7

allowing the construction of four single-8

family dwellings, and that these dwellings did9

not meet the driveway, parking lot, rather,10

parking, lot dimension, and lot occupancy11

requirements in an R-2 District at premises12

4319-1/2, 4321, and 4321-1/2 Fessenden Street,13

N.W., all located in Square 1655, Lots 17, 18,14

19 and 20.15

Now, the Zoning Administration at16

the time was a Mr. Crews.  He made a decision,17

and the question now is whether or not he was18

erroneous in reaching that decision.19

What I want to do right now is20

call my witness, who is the Acting Zoning21

Administrator, Mr. Matthew L. LeGrant, and let22
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him make some explanations as to the1

Department of Consumer and Regulatory Affairs'2

reasoning in reaching these particular3

decisions.4

I'll call as my first witness Mr.5

LeGrant.6

DIRECT EXAMINATION7

BY MR. GREEN:8

Q Sir, will you state for the record9

by whom you are employed?10

A Yes, I am employed by the11

Government of the District of Columbia,12

Department of Consumer and Regulatory Affairs.13

Q And, in what capacity, sir?14

A I am presently the Acting Zoning15

Administrator.16

Q How long have you been in Zoning17

Administration in the Department of Consumer18

and Regulatory Affairs?19

A I've been the Acting Zoning20

Administrator, approximately, three weeks, but21

prior to that I was the Deputy Zoning22



292

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Administrator for a period of, approximately,1

14 months.2

Q Prior to that, sir, where were you3

employed?4

A I was employed in the City of5

Alexandria.6

Q In what capacity?7

A I was involved with the8

Development Review Section, a section that9

involved the review of applications under the10

City of Alexandria's Zoning Ordinance.11

Q And, prior to that, what did you12

do?13

A Prior to that, I was with the City14

of Berkeley, California, for 17 years, in the15

current Planning or Zoning Division.16

Q And, what did you do there, sir?17

A During my 17 years, I began as an18

Assistant Planner, working on the zoning desk,19

and I worked my way up to becoming the Zoning20

Administrator for the City of Berkeley.21

Q Now, in terms of zoning and, I22
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guess, urban land use, do you have any kind of1

academic credentials, sir?2

A Yes, I do.3

Q And, what are they?4

A I have two degrees in City5

Planning. I have a Bachelor's of Science in6

City and Regional Planning from California7

Polytechnic State University at San Luis8

Obispo, California, and a Master's in City9

Planning from the University of California at10

Berkeley.11

Q Are you now, or have you ever12

been, a member of any particular organizations13

in the area of zoning?14

A Yes.15

Q What are they?16

A I am a member of the American17

Planning Association, which is the18

professional organization for planning and19

zoning professionals in the United States.20

Q Are you still holding a current21

membership there, sir?22
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A I am.1

Q What, if any, seminars or2

additional training have you encountered since3

you left the Berkeley area and have come to4

the District of Columbia?5

A Well, I have several that are6

listed on my resume, which is Exhibit I in the7

packet, but that includes, most recently, the8

National City Planning Conference in9

Philadelphia in April.10

Q Do you constantly go to seminars11

and so forth, sir?12

A I try to.13

Q Have you ever -- 14

CHAIRPERSON MILLER:  Mr. Green?15

MR. GREEN:  Yes?16

CHAIRPERSON MILLER:  I'm sorry, is17

this leading to -- are you going to offer him18

as an expert witness?19

MR. GREEN:  I certainly am, ma'am.20

CHAIRPERSON MILLER:  Okay.21

MR. GREEN:  He has, not only the22
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educational background, which he's alluded to1

and which is identified in Exhibit I, but I2

was going to ask him just one more question.3

CHAIRPERSON MILLER:  Okay.4

BY MR. GREEN:5

Q Sir, have you ever given testimony6

before any bodies, either judicial or7

administrative, in your capacity as a Zoning8

Administrator of any sort?9

A Yes, I have.10

Q Where?11

A In the City of Berkeley and in the12

District of Columbia.13

Q Were you certified as an expert14

there?15

A I was certified, yes, as an expert16

in the City of Berkeley.17

Q How about in the -- you said the18

District of Columbia, what body did you appear19

before in the District?20

A The Superior Court of the District21

of Columbia.22
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Q The Superior Court?1

A Yes.2

Q Oh, I see.3

MR. GREEN:  Ma'am, I move4

admission of this man's certification as a5

zoning expert.6

CHAIRPERSON MILLER:  Is there any7

objections by the parties?8

MR. BOLEY:  Yes, we object because9

he's the defendant in this case.  He is an10

employee of DCRA, whose decision is being11

challenged, and now he's going to testify as12

an expert in support of his own decision, or13

the decision of his predecessor.14

CHAIRPERSON MILLER:  Okay, I hear15

your reason, your rationale for objecting, and16

is there any authority that you rest that17

objection on, that you can't be -- that he18

couldn't be an expert in zoning and also be19

the appellee?  He's not -- I mean, it's not a20

criminal case.21

MR. BOLEY:  I can't offer you any22
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authority at the moment.  I didn't know he was1

going to be introduced as an expert.  I would2

like to be able to offer you that authority in3

a post-hearing brief.4

CHAIRPERSON MILLER:  Okay, if we5

do accept him as an expert.6

Ms. Brown, do you have any7

concerns?8

MS. BROWN:  No objection.9

CHAIRPERSON MILLER:  Okay.  I'm10

not aware of any authority right now that11

would preclude our recognizing Mr. LeGrant as12

an expert in zoning, even if he is also the13

appellee.14

So, we are going to give him15

expert --16

MR. GREEN:  Expert status?17

CHAIRPERSON MILLER:  Yes.18

MR. GREEN:  Thank you very much,19

Madam Chairman.20

CHAIRPERSON MILLER:  And, we are21

also going to allow the Appellant to file22
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something post hearing if they so desire after1

this hearing.2

Okay.3

MR. GREEN:  Thank you, Madam4

Chairman.5

BY MR. GREEN:6

Q Mr. LeGrant, your predecessor made7

a determination with regard to the properties8

that we have just identified, and you've had9

an opportunity to review his work, is that not10

right, sir?11

A That's correct.12

Q And, you came to what conclusion,13

sir?14

A I, after reviewing the15

information, and files, and particular16

documents involved, I have come to the17

conclusion that I agree that the Zoning18

Administrator properly granted the permits in19

question.20

Q And, this is, of course, based on21

your background, training and experience, is22
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that not right?1

A Well that, and my replication of2

the methodology in reviewing the applications.3

Q What was the methodology that was4

utilized?5

A I reexamined the subdivision that6

has been offered as an exhibit, as well as the7

building permits in question, and went through8

the review that is required under the Zoning9

Regulations of the District of Columbia, as to10

whether that particular lot arrangement and11

development pattern met the requirements set12

forth in Title 11 of the District of Columbia13

Municipal Regulations.14

Q The methodology that you15

described, is that the standard by which a16

zoning professional would utilize in coming to17

some kind of a zoning conclusion, sir?18

A Yes, it is.19

Q And, are you satisfied that,20

again, that your predecessor performed a21

similar task?22
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A Yes, in replicating the analysis,1

I arrived at the same conclusion that the2

proposed -- that the development in question3

met the standards set forth in the Zoning4

Regulations.5

Q So, in other words, if no Bill6

Crewes existed, is it a fact, sir, that you7

would have come to the same conclusion?8

A Yes.9

Q All right.10

MR. GREEN:  Madam Chairman and11

Members of the Board, you have before you12

several documents, and I'm going to ask that13

our witness identify them and speak to them,14

and explain to you what each of the documents15

represent, and I would also point out that the16

respondent, correction, the Appellant and the17

Intervenor, have also been given copies of18

this.  So, he will speak to this.19

BY MR. GREEN:20

Q Exhibit A, sir, can you tell me,21

please, what this is?22
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A Exhibit A is a graphic prepared by1

DCRA's Office of Information Systems, to help2

illustrate the location of this property and3

its lot -- these properties and lot4

arrangement, vis-a-vis its surrounding5

neighboring area, including that of the6

location of the Appellant.7

Q Now, there's been some utilization8

of a large chart that is currently down there9

near Ms. Bailey.  Can you tell me what is the10

relationship of that chart to Exhibit A?11

A I'll go to the exhibit and12

explain.13

Q All right, thank you.14

Perhaps, you should bring the15

chart, that is the big chart, closer to the16

Board so they can see as you point out what it17

represents.18

A Okay.  In your packet, Exhibit A,19

is an 11x17 graphic.  The larger version, and20

it's a little bit different than what was21

handed out to you, the information on the22
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large graphic includes information that shows,1

for the purpose of the subdivision, the lot2

arrangement that existed prior to the3

subdivision that is in green, and then the4

approved subdivision lot lines and lot numbers5

in this brownish red.6

This graphic, the graphic that you7

received in your packet yesterday, simply8

shows the lots of the subdivision as approved.9

It also shows the footprints of the buildings,10

the previous buildings that were present11

there, that were razed.12

The bottom map simply shows the13

context of this block in the neighborhood14

area, identifying the streets, and then we15

have an area photograph taken from the16

District's computerized Geographic Information17

System, in which overlay, that is the lot18

lines, again, the buildings of the previous19

arrangement of the buildings that were razed,20

and the Appellant's property, his house and21

swimming pool.22
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So, this is intended to be1

locational to help orient the Board in terms2

of the location of this subdivision, vis-a-vis3

the surrounding properties in addition.4

MR. GREEN:  Madam Chairman, I5

would ask that the big chart be marked as6

Government's Exhibit A1.7

(Whereupon, the document was8

marked for identification as9

Government's Exhibit No.10

A1.)11

CHAIRPERSON MILLER:  Okay, let me12

ask you this, though, we are all looking at13

that exhibit.14

MR. GREEN:  Yes.15

CHAIRPERSON MILLER:  However, are16

there any smaller copies for each of the17

parties and the Board to have in their files18

after the case to refer to?`19

THE WITNESS:  We could certainly -20

- we certainly bring that to you.21

CHAIRPERSON MILLER:  Okay, thank22
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you.1

BY MR. GREEN:2

Q All right.  Can you tell me what3

the next exhibit is, please, which has been4

marked as B-1?5

A This is -- B-1 and B-2 are the6

reduced versions and large-size version of the7

actual subdivision that was approved, so B-18

is the reduced scale I believe the Board9

received, and then the large size is the to-10

scale version.  So, this is taken off the11

mylar that actually came through DCRA and was12

reviewed by the particular entities, including13

the Office of Zoning Administrator, which, of14

course, reviewed and approved this on March15

13, 2006.16

Q There's also a chart referred to17

as C, can you tell me what that is, please?18

A Yes, Exhibit C is the wall test19

report.  This is the document showing the --20

after construction began, as is standard with21

the -- when construction begins, as is22



305

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

standard with the practice of DCRA, that the1

applicant must, the developer must, at his own2

expense, his or her own expense, procure the3

services of a private surveyor, which goes out4

and measures the building footprints vis-a-vis5

the property lines, and gives us this report6

called a wall test report, that allows the7

Office of Zoning Administrator and the Office8

of Surveyor to review to ensure that the9

construction is in compliance with the10

previously-approved plats in question.11

Q And, after you reviewed that12

particular document, what conclusion, if any,13

did you reach, sir?14

A I thought in reviewing the wall15

test report that it was, in fact, in16

compliance with the previously-approved plats,17

which we used to help ensure that the zoning18

regulation requirements for lot occupancy and19

required yard setbacks had been met.20

Q This wall test that you just21

identified, as well as the preceding22
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documents, A, B and C, correction, A, B-1, B-1

2, and C, was that a part of your methodology?2

A Yes, it was.3

Q I'll call your attention to D-14

and D-2, what are they, sir?5

A Okay.  D-1 is the plat which6

accompanied the original building permits,7

original building permit submission, which8

illustrates the building footprints and9

parking and driveway arrangement that was10

reviewed and approved by our office in11

December -- let's see, December 1 through12

11th, 2006.13

Q Oh, by the way, you used the14

terminology that I think that we ought to15

clarify on the record, you said "footprints,"16

what are we talking about here, buildings walk17

or something?18

A No, the building footprint is the19

projection of the building form as projected20

horizontally on the ground, so as to ascertain21

that building's relationship to the property22
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lines.1

Q I see.  Go ahead.2

A Okay, that was Exhibit D-1.3

Q D-2.4

A D-2, after this original plat was5

approved, it was discovered that for Lots 196

and 20 that the buildings in question exceeded7

the permissible lot occupancy for the subject8

R-2 District.9

Q And, what is that requirement for10

that district, sir?11

A The maximum lot occupancy for a12

semi-detached building in the R-2 District is13

40 percent, and in the case of D-1, it shows14

those building footprints, which was later15

determined to slightly exceed that 40 percent16

maximum lot occupancy.17

Q And, D-2?18

A D-2 represents, when it was19

brought to the attention of the developer that20

it exceeded lot occupancy, he submitted a21

building permit revision.  That building22
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permit revision, if you look at the rear of1

those structures on Lot 19 and 20, previously2

there's a dotted line that is at the rear of3

those structures, this represents a second-4

floor deck that extended out and projected,5

approximately, four feet toward the rear of6

the lot.  It is this feature that the7

applicant eliminated in his revised building8

permit, so as to meet the lot occupancy9

requirement, and the D-2 plat represents the10

revision, which does now meet the lot11

occupancy that was approved by the Office of12

the Zoning Administrator.13

Q Are you satisfied that this14

revision, in fact, took place?15

A Yes.16

Q How are you satisfied, sir?17

A I am satisfied in that, A, the18

building -- revised building permit was19

reviewed and approved by -- and I re-reviewed20

the building permit application, and then last21

Thursday, July the 5th, I believe, I visited22
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the site and inspected the rear of those1

structures, as well as other portions of the2

construction on the lot, and did, in fact, see3

that there is no decks there.4

Q E.5

A Exhibit --6

Q Exhibit E.7

A -- Exhibit E, F, G and H, are the8

four building permits that were -- that have9

been the subject of the appeal, and represent10

for each house on each lot the building11

permits for those particular structures.12

Q Again, sir, are you satisfied that13

the documents taken in aggregate constitute14

the appropriate methodology for determining15

whether the subdivision is in compliance for16

the purpose of review for which they were17

brought to you?18

A They represent the record, and as19

I, as Acting Zoning Administrator, which did20

not directly review these subdivisions and21

permits previously, when I looked through the22
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information and re-reviewed to replicate the1

methodology, I concluded that they were2

approved appropriately.3

Q And, of course, Exhibit I, is a4

copy of your curriculum vitae, is that not5

right, sir?6

A Yes, otherwise known as resume.7

MR. GREEN:  Madam Chairman, I move8

admission of those documents.9

CHAIRPERSON MILLER:  They are not10

in the record yet?11

MR. GREEN:  Exhibits A through I -12

- ma'am?13

CHAIRPERSON MILLER:  I thought14

they were already in the record, they are not15

in the record?16

MR. GREEN:  Well -- 17

CHAIRPERSON MILLER:  Are they in18

the record, Ms. Bailey?  No?19

MR. GREEN:  I just wanted to, you20

know, again, I guess this is an abundance of21

caution, when you are dealing with exhibits22
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sometimes you leave things out, I just wanted1

to make sure that they were a part of the2

record.3

CHAIRPERSON MILLER:  Okay.4

MR. GREEN:  And, that's why I was5

moving their admission, to avoid any confusion6

or any wonderment on my part, or that of the7

Board.8

CHAIRPERSON MILLER:  Ms. Bailey,9

they are in the record, are they not?10

ZONING SPECIALIST BAILEY:  Madam11

Chair, they were received yesterday, and I'm12

not -- they will be in the record.13

CHAIRPERSON MILLER:  Okay.14

ZONING SPECIALIST BAILEY:  I'm not15

sure as of this moment if they have been16

exhibited.  I know they are in the office, and17

they certainly will be placed in the record.18

CHAIRPERSON MILLER:  Okay.19

ZONING SPECIALIST BAILEY:  If they20

are not already.21

CHAIRPERSON MILLER:  And, the22
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parties have been served with copies.1

MR. GREEN:  Oh, absolutely.2

CHAIRPERSON MILLER:  Okay, good.3

Okay.4

MR. GREEN:  May I continue?5

CHAIRPERSON MILLER:  Yes.6

MR. GREEN:  Thank you.7

CHAIRPERSON MILLER:  Please.8

BY MR. GREEN:9

Q Mr. LeGrant, you've been present10

at today's proceeding pretty much, is that not11

right?12

A Correct.13

Q And, you've had an opportunity to14

review the submission of the Appellant, is15

that not right?16

A That's correct.17

Q Now, he contends, on page three,18

No. 1, that Zoning Regulation 401.6, requires19

that each lot have a street frontage of at20

least 14 feet, and he says that Lot 18, on21

paper, includes a panhandle, with a 14-foot22
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street frontage.  So, however, that frontage1

has, from the outset, been the subject to a2

perpetual use or easement from the developer3

to itself for the exclusive benefit of Lot 19.4

And, he said, but, apparently, to5

be used for stormwater management for the6

entire property.  He said as a result Lot 187

has no street frontage, and it violates8

Section 401.6.9

Is that an accurate assessment,10

sir?11

A No, it is not.12

Q Why?13

A The presence of an easement on the14

lot, and in this case the portion of Lot 1815

that fronts on Fessenden, does not in itself16

extinguish that lot's approved frontage.17

Therefore, I conclude that it does not violate18

401.6.19

Q Now, in No. 2 he says that Lot 1720

is the second, and he calls it a rat-tail lot,21

is there such a zoning term as rat tail, sir?22
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A No, I've not heard that term1

before.2

Q Oh, I was just wondering.3

He said it also has a paper street4

frontage of 14 feet. However, that frontage5

has from the outset been the subject to a6

perpetual non-exclusive ingress and egress7

easement from the developer to itself for the8

benefit of all four lots.9

He said that Lot 17's street10

frontage has never been its own.  He said11

this, too, violates 401.6.12

Is that a proper assessment?13

A No.14

Q Why?15

A Similar to my answer for the first16

question, the presence of an easement, in and17

of itself, on the lot does not extinguish or18

erase the frontage that that lot -- when you19

look at what is shown as a subdivision, we20

measure to see if the 14 foot frontage, in21

fact, is there, to comply with 401.6. There's22
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no guidance in the zoning regulations about1

the use of that portion of the land.2

Therefore, I conclude that the 14 foot3

frontage does, in fact, meet 401.6.4

Q And, No. 3, he says the driveway5

established by this --6

MR. ETHERLY:  Mr. Green -- 7

BY MR. GREEN:8

Q -- ingress and egress -- 9

MR. ETHERLY:  -- Mr. Green, Mr.10

Green.11

MR. GREEN:  Yes, sir.12

MR. ETHERLY:  My apologies for the13

interruption, but I just wanted to kind of14

focus on those two points very, very quickly,15

because we are getting to some good meaty16

stuff here.17

So, Mr. LeGrant, and, first of18

all, welcome to you, thank you for your19

testimony, so just to be sure I'm clear, what20

would you define, or how would you define, the21

street frontage for our relevant lots here?22
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I'm sure Mr. Green probably was going to walk1

you through it, but let me just be sure I'm2

real clear on it.3

THE WITNESS:  Yes.4

MR. ETHERLY:  How would you define5

the frontage for the relevant lots here then?6

THE WITNESS:  On Exhibit B-1 --7

MR. ETHERLY:  B as in boy 1, or D-8

1?9

THE WITNESS:  B as in boy, I'm10

sorry, B-1.11

MR. ETHERLY:  Okay.12

THE WITNESS:  Which is the13

subdivision, along the -- at the bottom of14

that page is an area labeled Fessenden Street,15

N.W.16

MR. ETHERLY:  Yes, sir.17

THE WITNESS:  The dark border line18

that fronts the four lots in question, there19

are numbers.  To the far left there is a20

number 14.0, and there's another for Lot 18,21

is 14.0.  That represents to me the lot22



317

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

frontage of those particular lots.1

MR. ETHERLY:  So, 17 would be 14,2

and then 18 would be 14.3

THE WITNESS:  That's correct.4

MR. ETHERLY:  And then, continuing5

with that, presumably, would 19 and 20 be 366

each ,respectively?7

THE WITNESS:  That's correct.8

MR. ETHERLY:  Okay, thank you,9

sir.10

Thank you, Madam Chair.11

CHAIRPERSON MILLER:  I want to12

follow up on that, too, so we make sure we get13

these points.14

Looking at 18, even though the15

frontage, which is on Fessenden Street, at 1416

feet has to curve around to reach 18.17

THE WITNESS:  Yes.18

CHAIRPERSON MILLER:  Correct?19

That's still considered street frontage,20

because the driveway is at the street21

frontage?22
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THE WITNESS:  Well, and I know1

this came up earlier in a later point, but2

I'll address it now, the regulation in3

question specifies the frontage as measured at4

the street.  It's very particular.  That is5

where one measures the frontage.  There's no6

requirement that later in the lot arrangement7

that that be maintained.  The regulation8

specifically notes that the frontage is to be9

measured along the street frontage.10

CHAIRPERSON MILLER:  So, that11

means any part of the property that actually12

fronts the street is the street frontage.  It13

doesn't matter if there's a house directly14

behind that, it just matters that the property15

itself fronts the street.16

THE WITNESS:  That's correct.17

CHAIRPERSON MILLER:  Okay, thank18

you.19

MR. GREEN:  May I continue, Madam20

Chairman?21

CHAIRPERSON MILLER:  Yes.22
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MR. GREEN:  Thank you.1

BY MR. GREEN:2

Q Directing your attention to3

question, or I should say Point No. 3 of the4

Appellant's document, it says the driveway5

established by this ingress and egress6

easement would appear to be only 13 feet wide,7

because the stormwater management facilities8

the developer will install on what is9

ostensibly Lot 18 will encroach upon the width10

of the driveway.  He said this also violates11

401.6.12

Your response, please?13

A Well, 401.6 speaks to the minimum14

frontage requirement. It does not speak to a15

driveway width or an easement width.  The16

zoning regulations do not offer any guidance17

on easements.  We don't regulate easements.18

In terms of driveways, there is a19

requirement for a driveway, minimum driveway20

width, of 12 feet, that's set forth in Section21

2117.8 of the zoning regulations.22
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But, I conclude that there is no1

violation of 401.6 by virtue of this easement2

arrangement.3

Q No. 4, the Appellant says if one4

ignores the way the easements define the lots,5

the frontage for both rear lots, presumably,6

required for the purpose of providing ingress7

and egress is their garages, becomes only8

about 11 feet when each lot's -- and he says9

again this non-zoning term, rat tail turns10

east to provide garage access.  He said this11

also violates Section 401.6.12

Can you elucidate, please?13

A We discussed this a little bit14

earlier, but again, Lot 18 does narrow to 1115

feet when it makes the 90 degree turn.16

However, the Section 401.6 specifies a minimum17

width of 14 feet as measured along the street,18

which it does, and, therefore, it's not a19

violation.20

The minimum driveway width, as I21

mentioned as a separate matter, is 12 feet.22
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MR. LOUD:  Question, please.  May1

I ask a question?  I'm sorry to interrupt.2

THE WITNESS:  Please.3

BOARD MEMBER LOUD:  But, you are4

moving a little faster than my brain can keep5

up, so I want to take you back to Question 3,6

and one of the points that the Appellant7

raised about the 13 feet wide driveway, I8

suspect.9

Even though he referenced Section10

401.6, there is a requirement in Section11

2117.8, Subset 2, that the minimum width of12

the driveway had to be 14 feet, if the13

circulation was two way, and I'd like you to14

just address that particular point.15

THE WITNESS:  Let me get the16

regulation in front of me.17

BOARD MEMBER LOUD:  Thank you.18

THE WITNESS:  It's true if there19

is two-way circulation that there must be a20

minimum of 14 feet. The applicant can speak to21

that.22
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My view of the site plan to date1

is that the driveway width, because the2

driveway itself spans the property line in3

question between Lots 17 and 18, that it4

exceeds that 14 feet, but certainly the5

developer can speak to what that width is. I6

don't know the exact figure, but my view of7

the drawings to date that the driveway width8

itself exceeds the 14 feet.9

BOARD MEMBER LOUD:  Is that10

because you are seeing it as 28 feet for Lots11

17 and 18 combined, or -- I'm not sure I12

understand.13

THE WITNESS:  Well, the question14

is whether -- it has nothing to do with 401.6,15

we are now jumping to if it meets the minimum16

driveway width requirement, 2117.8.17

BOARD MEMBER LOUD:  That's18

correct.19

THE WITNESS:  And, the minimum20

driveway width for two-way circulation, as you21

correctly noted, is 14 feet.  My review of the22
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drawings indicates that it exceeds the 14 feet1

width for that access driveway.2

BOARD MEMBER LOUD:  So,3

essentially, you are rejecting the contention4

that this stormwater management facility,5

whatever is being discussed here in this Point6

3 would reduce the width to 13 feet.  You have7

no information before you -- 8

THE WITNESS:  I have no9

information that -- 10

BOARD MEMBER LOUD:  -- that would11

suggest that that's correct.12

THE WITNESS:  -- that exceeds13

that.14

MR. ETHERLY:  Just to continue15

with the interruptions, would it be your16

testimony then, Mr. LeGrant, that the17

interpretation, however, would be that that18

driveway, pursuant to 2117.8(c)(2) would need19

to retain that relevant width through its20

entire length, correct?  So, if it were found21

that at some point along that driveway length22
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it was less than 14 feet, that would be a1

cause for concern under the zoning regs?2

THE WITNESS:  Because the question3

was framed about the lot width, as it makes a4

90 degree turn, as it narrows down to 11 feet,5

if the driveway was exactly commensurate with6

that, then I would agree that would be an7

issue.8

Nonetheless, my review of the site9

plan is that the driveway spans the property10

line so as to exceed the 14 foot minimum11

driveway width, as required in 2117.8.12

Therefore, I conclude that provision has been13

met by the driveway illustrated on the plan.14

MR. ETHERLY:  Thank you.15

Thank you, Madam Chair.16

CHAIRPERSON MILLER:  I just want17

to jump in here just to make sure we are all18

on the same page.  When I look at the19

Appellant's Exhibit No. 7, Plat of Easements,20

it looks to me like the driveway is actually21

20 feet wide at the point we are talking22
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about, and you are saying that, yes, the1

driveway needs to be at least 14 feet wide,2

and it's actually 20 feet wide, you don't make3

any distinction or division about that4

driveway based on lot lines, just that the5

driveway is there, and it's accessible for the6

properties.7

THE WITNESS:  That's correct.8

CHAIRPERSON MILLER:  Okay.  And,9

one other question, I just want to confirm10

with you, I raised it with the Appellant, with11

respect to No. 3, where they talk about the12

affect of the stormwater management13

facilities, affecting the width to make it 1314

feet, that's not something DCRA would be15

reviewing on a building permit, is it?  Is16

that something that happens afterwards?17

THE WITNESS:  That's correct, that18

does not -- we do not review stormwater19

management.  We have a Soil Erosion Stormwater20

Management Section that looks to the adequacy21

of compliance with those regulations.22
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CHAIRPERSON MILLER:  Right.1

THE WITNESS:  But, it does not2

enter into the zoning analysis.3

CHAIRPERSON MILLER:  Right, okay,4

thank you.5

BOARD MEMBER LOUD:  You had6

started, I believe, on Point 4.7

MR. GREEN:  Five.8

BOARD MEMBER LOUD:  Five, okay,9

sir, I stand corrected.10

BY MR. GREEN:11

Q The zoning regs, Section 2117.4,12

requires that each separate required parking13

space, one is required for each lot, be14

accessible via its own driveway, by virtue of15

a perpetual non-exclusive ingress and egress16

easement from developer to itself for the17

benefit of all four lots.  No lots required a18

parking space is accessible via the lot's own19

driveway.  The contention here is that this20

violates 2117.4.21

Can you respond, please?22



327

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

A Yes. I disagree.  The Section1

2117.4 sets forth, except as provided in2

Sections 2117.15 and 2117.16, each required3

parking space shall be accessible at all times4

directly from improved alleys with a minimum5

width of ten feet or improved public streets6

via graded and unobstructed private driveways7

that form an all weather surface.8

It does not say that each9

individual lot has to have its own driveway,10

and in my experience at DCRA, in reviewing11

such applications, I've never seen the12

practice that we would require each lot to13

have its own driveway.14

Therefore, I conclude that there15

was no violation of 2117.4, with the driveway16

arrangement approved with the subject building17

permits.18

Q In six, Appellant contends if one19

ignores the way the easements define the lots,20

there is no means of ingress and egress to the21

required parking spaces for Lots 19 and 20.22
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Therefore, this violates 2117.4.1

A I disagree.  First of all, the2

easements do not define lots.  Easements --3

the recorded subdivision depiction of a lot4

line arrangement as to what those lots are  in5

feet form the lots that are subject to zoning6

analysis.7

Secondly, yes, if there was no8

easements for parking there would be a problem9

with parking access.  However, there are10

easements for ingress and egress for parking11

arrangements for those lots, therefore, there12

is no violation of 2117.4, for provision of13

the parking.14

Q No. 7, zoning regs 2116.1 requires15

all parking spaces to be located on the same16

lot with the building they are intended to17

serve.  By perpetual exclusive parking18

easements from developer to itself, however,19

Lot 18 has one, Lot 17 has two, parking spaces20

other than on the same lot as the house the21

parking space will serve.  He said this22
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violates 2116.1.1

A I disagree.  Section 2101.1 of the2

zoning regulations require that in this zone3

that each dwelling provide at least one, the4

minimum requirement is one off-street parking5

space.6

There is one off-street parking7

space on each of these lots, so as to meet the8

minimum requirement.9

There's no prohibition to allow10

additional off-street parking spaces, beyond11

the requirement, so as to be located on other12

lots.13

So, I don't see any violation of14

2116.1, as occurring from this arrangement.15

Q No. 8 --16

CHAIRPERSON MILLER:  I'm sorry,17

I'm looking through the regs, and I don't18

quite follow this.  Could you go over that one19

more time?20

You have a regulation that says21

all parking spaces shall be located on the22
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same lot with the buildings or structure they1

are intended to serve, but there's a big2

except for that, and I don't know whether it3

falls in that except part or there's another4

reason why this doesn't apply.5

Can you explain it again?6

THE WITNESS:  Well, the consistent7

interpretation that I have seen and made with8

the Office of Zoning Administrator, is this9

applies to required parking spaces.10

CHAIRPERSON MILLER:  2116.111

applies to required.12

THE WITNESS:  Required parking13

spaces.14

CHAIRPERSON MILLER:  And, what's a15

required parking space?  Why isn't the parking16

spaces at issue here required?17

THE WITNESS:  The parking spaces18

are required by another section, 2101.1.  That19

is the -- so, our analysis is to first see if20

the required parking space is provided.21

Secondly, is to, does it meet the lot location22
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and access requirements set forth in the1

balance of Chapter 21.2

So, we could conclude, in this3

instance, that the required parking was4

provided, as I noted in the beginning of my5

response to this question, and then it also6

meets that it's located on the subject lot for7

each, one per lot, but it does not speak to8

additional parking beyond the requirement.9

CHAIRPERSON MILLER:  Oh, all10

right, so it's the point that actually the11

plans do provide for one parking spot on each12

lot, but not additional ones?13

THE WITNESS:  Well -- 14

CHAIRPERSON MILLER:  I don't know,15

where does it show where the parking is, so we16

can actually see what -- 17

THE WITNESS:  -- okay, let me18

direct your attention to Exhibit B-1, starting19

with Lot 17, there is a garage within the20

structure on Lot 17, and this is also known as21

4321-1/2 Fessenden, that illustrates a minimum22
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parking space, 9x19, within the garage.  Same1

for Lot 18.  Moving to Lot 19, it shows four2

parking spaces along the rear lot line of Lot3

19, and finally, for Lot 20 there is one4

parking space shown.5

So, in our analysis we looked to6

see, is there at least one parking space per7

dwelling, as required, and this graphic to me8

illustrates that.9

MR. ETHERLY:  But, you are reading10

2116.1 to apply only to required parking11

spaces.12

THE WITNESS:  That's correct.13

MR. ETHERLY:  Okay.  Now, I just14

want to make sure I'm looking at, despite the15

fact that it reads all parking spaces.16

THE WITNESS:  Well, I'm telling17

you that the practice that has been instituted18

in the Office of the Zoning Administrator is19

that we look -- we will look at this in20

context of the required parking, and that21

required parking that has to be in 2101 must22
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be provided, and it has to also then be1

located in accordance with 2116 and 2117.2

MR. ETHERLY:  Okay, thank you.3

Thank you, Madam Chair.4

MR. GREEN:  May we continue, Madam5

Chairman?6

CHAIRPERSON MILLER:  Yes, that was7

very helpful.  I mean, you want to make sure8

we understand this.9

MR. GREEN:  Oh, absolutely, Madam10

Chairman.11

CHAIRPERSON MILLER:  Okay.12

BY MR. GREEN:13

Q No. 8, Zoning Reg Section14

2116.2(b) bars any parking space within a15

front yard.  Well, it would appear that in16

addition to the garages for Lots 17 and 18,17

additional open air parking will be available18

in the front yards of those properties.  This19

violates Section 2116.2(b).20

Can you address that, please?21

A First of all, it mentions front22
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yards, there is no front yard requirement in1

the R-2 District.2

Lots 19 and 20, the parking shows,3

again, on Exhibit D-1, it shows parking at the4

rear, in the rear yard of Lots 19 and 20.5

Furthermore, Section 2116.46

prohibits parking between a building line and7

a lot line abutting the street, and, perhaps,8

this is what the Appellant was trying to speak9

to.10

So, parking cannot occur between a11

building line and a lot line abutting the12

street.13

The plan complies, we do not see14

any parking located between a building line15

and a lot line abutting the street.16

Therefore, we didn't see any17

violation of Section 2016 by this parking18

arrangement.19

Q No. 9, zoning regs -- 20

BOARD MEMBER LOUD:  I'm sorry, I'm21

sorry, just back to eight for one moment, and22
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I'm looking at Exhibit D-1, locating what I1

believe are the parking spaces for Lots 17 and2

18, and just to clarify for my purposes, and3

also, I guess, the record, the identification4

on Lot 17 of the parking facility would be5

part of the side yard, is that the6

interpretation, is that the way to read this7

exhibit?8

THE WITNESS:  Okay, we are looking9

at Lot 17?10

BOARD MEMBER LOUD:  Yes, let's11

just take Lot 17 first.12

THE WITNESS:  The only parking13

space shown on Lot 17 is within the garage,14

within the structure.15

BOARD MEMBER LOUD:  Is within the16

what, I'm sorry?17

THE WITNESS:  Is a garage that is18

part of the structure.19

BOARD MEMBER LOUD:  Oh, I see,20

okay, it's part of the structure.21

And, would you interpret22
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2116.2(b)(2) as being the authority for that1

to be part of the structure?2

THE WITNESS:  Well, because the3

building is known as a semi-detached building,4

then the lot line that separates Lots 17 and5

18, the common line, because the buildings are6

right against one another, there is no side7

yard requirement on that side, adjacent to Lot8

18, that applies.9

BOARD MEMBER LOUD:  Okay, thank10

you.11

THE WITNESS:  Okay, thank you.12

BY MR. GREEN:13

Q No. 9, the zoning regs, Section14

401.3 requires a minimum lot size of 3,00015

square feet.  By virtue of a perpetual16

exclusive parking easements from the developer17

to itself for the benefit of Lots 17 and 18,18

Lot 19 is not 3,024 square feet in area, but19

rather, 2,494.8 square feet.  This violates20

Section 401.3.21

Sir, can you address that, please?22
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A Yes.  That is incorrect.  The1

presence of an easement, as I noted earlier,2

in and of itself, does not subtract from the3

lot area.  The lot area, for the particular4

lot, has to meet the minimum lot requirement5

for a semi-detached building in an R-26

District, is 3,000 square feet.7

If you take the area of the8

easement, you can't subtract that from the lot9

area, therefore, I conclude there's no10

violation of 401.3.11

Q Zoning regs, this is No. 10,12

zoning regs Section 404.1 requires a rear yard13

with a minimum depth of 20 feet.  By virtue of14

the perpetual exclusive parking easements from15

the developer to itself, for the benefit of16

Lots 17 and 18, the depth of Lot 19's rear17

yard is a fraction less than 20 feet.  This18

violates Section 404.1.19

Sir, would you address that,20

please?21

A Yes, that's incorrect.22
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Similar to the argument in the1

previous point, the presence of an easement2

does not subtract from the yard area.  In this3

case, the rear yard.4

The rear yard is preserved5

regardless of this easement over if it was or6

not.  The rear yards as shown on Exhibit D-17

for Lots 17 and 18 are 27 feet. They meet the8

requirement set forth in 403.2.  9

I conclude there is no violation10

of the rear yard setback requirement.11

Q No. 11, zoning regs, Section 403.212

requires that the building on Lot 19 occupy no13

more than 40 percent of the lot.  By virtue of14

the perpetual exclusive parking easements from15

developer to itself, for the benefit of Lots16

17 and 18, the portion of Lot 19 occupied by17

the building is at least 45 percent.  This18

violates Section 403.2.19

Sir, will you address that,20

please?21

A Similar to the Points 9 and 10,22
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the presence of an easement does not, of1

itself, require -- does not necessitate the2

reduction of a lot area for calculation of lot3

occupancy.4

I, basically, conclude there is no5

lot occupancy -- you cannot subtract the area6

for the easement from the lot area for7

purposes of calculating lot occupancy.  The8

lot occupancy has to be calculated from the9

total lot area, regardless if there's an10

easement or not.11

Therefore, I conclude there's no12

violation of the lot occupancy requirement set13

forth in 403.2.14

Q No. 12, even if the land granted15

by easement for the benefit of the other lots16

is included in the area of Lot 19, the17

building occupies, including its bay window in18

the front, about 42.5 percent of the lot in19

violation of 403.2.  And, the same is true20

regarding Lot 20, which includes no land21

subject to easements.22
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Sir, will you please address that?1

A Yes.  There's no issue with the2

lot occupancy.  According to the wall test3

report, which is Exhibit C that was dated4

March 22, 2007, for Lot 19, and also this is5

true for Lot 20, I calculated the actual lot6

occupancy at 39.34 percent, which complies7

with the 40 percent maximum lot occupancy8

limit set forth for the R-2 District.9

The sided bay window feature10

projects into public space of Fessenden11

Street, which is subject to the public space12

encroachment permit from DDOT.  It is not13

counted as part of the subject lots occupancy14

calculations, and public space, you cannot use15

the public space portion for that particular16

building feature, it does not enter into the17

lot occupancy calculation figuring.18

Therefore, I conclude the lot19

occupancy is consistent with the requirement20

set forth in 403.2, and there's no violation.21

Q No. 13 -- 22
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CHAIRPERSON MILLER:  Wait, I'm1

sorry, should we able to see on Exhibit C the2

lot occupancy?  Is that figure in there?  You3

were saying you were -- you looked to the wall4

test report.5

THE WITNESS:  well -- 6

CHAIRPERSON MILLER:  What is it7

that the wall test report shows you?8

THE WITNESS:  -- you are looking9

at which exhibit?10

CHAIRPERSON MILLER:  I thought you11

directed our attention to Exhibit C, wall test12

report.13

THE WITNESS:  Yes.14

CHAIRPERSON MILLER:  Does that15

show us the lot occupancy?16

THE WITNESS:  No, it -- 17

CHAIRPERSON MILLER:  No?18

THE WITNESS:  -- let me walk19

through the methodology.20

CHAIRPERSON MILLER:  Okay.21

THE WITNESS:  The wall test report22
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shows dimensions of the building footprint1

that we noted earlier.2

We take that illustration of the3

building footprint, and it allows us to figure4

out what is the area covered -- there's a5

figure one comes up with of so many square6

feet, that's represented by the lot, the7

building footprint, and calculating this and8

comparing it with the total lot area, that9

relationship cannot exceed 40 percent.10

When I did my calculations, as I11

noted in my testimony, I came up with the12

figure of 39.34 percent.  That lot occupancy13

percentage does not appear on the wall test14

report, but I have to derive it from the15

information that is shown on the wall test16

report.17

CHAIRPERSON MILLER:  Thank you.18

BY MR. GREEN:19

Q No. 13, zoning regs, Section20

405.9, requires each lot to have a side yard21

at least eight feet wide.  Each building has22
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an outside stairway to the basement, built1

into the foundation of the structure.  Each2

stairway takes up about half the width of what3

otherwise would be an eight foot, barely, side4

yard for each building.  This violates Section5

405.9.6

Sir, would you address that,7

please?8

A Yes.  First of all, 405.9 requires9

a side yard in case of a semi-detached10

dwelling, as is the case here, the side yard11

only on one side.  So, for Lots 17 and 1812

together, and 19 and 20, as those buildings13

are butted up against one another, that is14

permissible and there is no side yard15

requirement.16

On the remaining sides, there is17

an eight foot side yard requirement.  Area18

ways, and to describe an area way, an area way19

is an opening into grade, typically, for a20

stairwell entrance to a basement level of a21

structure, those area ways are not subject to22
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side yard setback requirements.  This has been1

the practice of the Office of the Zoning2

Administrator, and there's no regulation that3

specifies that area ways are subject to side4

yard setback requirements.5

Therefore, the area ways are6

allowable, a feature that can be in a side7

yard, and I conclude that there's no violation8

of 405.9 by the presence of an area way in9

those side yard areas.10

CHAIRPERSON MILLER:  For those of11

who aren't that familiar with that term, the12

area way, are they at grade and then -- oh,13

no, they must be a little bit above grade and14

then -- 15

THE WITNESS:  Well, they have to16

begin at grade or above grade, maybe a step or17

so.  There is a railing, as it descends into18

grade with stairs down, so as to access, in19

some cases, an egress, a doorway, and/or a20

window, of that underground story or basement21

level of the structure.22
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CHAIRPERSON MILLER:  So, is there1

no regulation either way that says whether or2

not it's counted toward the side yard?3

THE WITNESS:  Well, the yard4

requirements, as applied to buildings, and as5

the Board may be aware, structures that exceed6

four feet or more above grade.7

We have regulation guidance that8

structures over four feet, such as a deck, are9

subject to side yard setbacks.  Structures10

less than four feet are not subject to yard11

setback requirements.12

So, it's logical that structures13

that go below grade no way are going to exceed14

four feet above grade, are also structures15

that are not subject to yard setback16

requirements.17

CHAIRPERSON MILLER:  Okay.  So,18

basically, the fact that thee railings don't19

come above four feet make it not subject to20

the side yard -- 21

THE WITNESS:  Correct.22
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CHAIRPERSON MILLER:  -- according1

to your interpretation.2

THE WITNESS:  Yes.3

CHAIRPERSON MILLER:  Okay.  Now,4

and I don't know if I should jump ahead, but5

I think that we heard testimony about a6

retaining wall put on this, or on this space.7

No, that's something that DCRA8

would not have reviewed, because it's9

something that -- well, I don't know.10

THE WITNESS:  Well, free-standing11

structures, such as a retaining wall, if12

there's earth, is subject to analysis, but a13

free-standing structure like a wall or a fence14

are not structures subject to yard setback15

requirements.  16

Fences are, in fact, addressed in17

the building code.18

CHAIRPERSON MILLER:  Same with --19

what about a retaining wall?20

THE WITNESS:  Well, a retaining21

wall, which by definition has -- there's a22
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grade difference, then this Board, by1

precedent, has said that if there's a grade2

difference of four feet or more, then that is3

then interpreted as a structure subject to4

yard requirements.5

There is nothing in the plans or6

my site visit that presented evidence to me7

that any retained earth structure exceeded8

four feet in height exists or is approved9

here.10

CHAIRPERSON MILLER:  Okay, thank11

you.12

BY MR. GREEN:13

Q Mr. LeGrant, can we conclude with14

a degree of certainty that this subdivision15

parking, driveway, lot occupancy, lot16

dimension, meets the requirements for which17

the approval was granted?18

A Yes, it does.  It meets, the19

record that I have reviewed, as well as my20

site visit, and inspecting what has been21

constructed to date, has presented no22
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information to me that any violation of the1

zoning regulations exist.2

The previous Zoning Administrator3

and the zoning technicians reviewing the4

subdivision and building permits, and when5

applying the standards set forth in the zoning6

regulations, and my exercise in replicating7

that analysis, leads to the same conclusion,8

there is no violations of the zoning9

regulations that I have seen, nor any10

requirements that would trigger a variance or11

a special exception.12

Q If one finds that the zoning13

regulations are an anathema to their14

existence, is it within your power to change15

it, sir?16

A No, it is not.17

Q Thank you.18

MR. GREEN:  I have no other19

questions.20

CHAIRPERSON MILLER:  Go ahead, Mr.21

Etherly.22
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MR. ETHERLY:  Thank you very much.1

Mr. Green's last question, perhaps, spoke a2

little bit to what I probably would have come3

up with as a summation question.  But let me,4

perhaps, phrase it a different way, perhaps,5

almost a little more academically, maybe even6

a little more theoretically, but I think it7

gets to the heart of the matter.8

As I have listened to the9

Appellant's case, and this is just one Board10

member kind of beginning to try to11

characterize a little bit of what he's heard,12

and this is by no means set in stones. I'm not13

offering this as my cut and dry sense of where14

we are, but let's say for the sake of15

discussion that what is at issue with this16

subdivision and the properties that are17

popping up on it, to the Appellant, and to18

some of the neighboring property owners,19

something doesn't quite feel right, if you20

will.21

And again,I think Mr. Green's last22



350

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

question, perhaps, spoke to that, and I think1

I heard your answer very clearly, and that is,2

from a zoning regulation standpoint there is3

no violation that you find in existence with4

anything as it relates to lot width, driveway5

width, or any of the other errors that have6

been alleged by the Appellant.7

Again, this is, perhaps, bearing8

towards being a little academic, a little9

hypothetical in nature, and I know my10

colleagues and I try our best not to put these11

questions to any of our witnesses, because we12

are, in fact, dealing with reality and real13

practice here.14

But, I'm compelled to try to ask a15

question, and that is, part of what I've heard16

the Appellant argue is that there's some room17

for potential abuses here.18

Now, I'm hearing clear your answer19

is, no, there's not been any violation here,20

there's not been any abuse of the zoning21

regulations.  But, with what we've been22
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talking about, and with the subdivision as1

it's laid out, would the resulting2

interpretation, based on your testimony, the3

interpretation would be, in your opinion,4

there's been no error, the appeal should be5

denied.6

There's no indication to you7

whatsoever that there's any room for abuse or8

any concerns that that kind of outcome would9

lead to an abuse of practices that might10

result in an outcome that we don't11

particularly like.12

I'm not doing a good job of13

articulating this, and again, it's a very14

hypothetical question, which gets real fudgy.15

But, at the end of the day there's a feeling16

here that we got some McMansions popping up in17

our backyards, and the zoning regs should18

protect us.  And, it is your clear testimony19

that there is no violation that you've been20

able to find based on zoning practice, based21

on the text of the zoning regulations.22
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MR. GREEN:  Before he answers that1

question -- 2

MR. ETHERLY:  Certainly, please.3

MR. GREEN:  -- just one point for4

clarity sake.5

When you say abuse, and I heard6

you use the term several times, I just want to7

make sure that we are not talking about abuse8

by the Zoning Administrator.9

MR. ETHERLY:  Absolutely not.10

MR. GREEN:  All right.11

MR. ETHERLY:  Absolutely not, and12

I'm not trying to suggest, I don't want to put13

words in the Appellant's mouth, and suggest14

that the Appellant is saying the property15

owner is being abusive.16

But, and that's why I emphasized,17

this might be more of a hypothetical question18

in theory.  19

Again, I think you already20

answered it, so feel free to say I think I've21

answered it in terms of Mr. Green's last22
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question.1

But, what I'm trying to simply get2

at is, is there an outcome here, if the appeal3

is denied, is this an outcome that would allow4

for abuse in subsequent situations?5

THE WITNESS:  There's two parts to6

this.  My guidance as Acting Zoning7

Administrator is whether an application meets8

the standards of the Ordinance.9

As to whether that is a proper10

zoning regulation, as to is it proper to have11

the zoning regulation that allows a certain12

arrangement of development, is not within my13

purview.14

MR. ETHERLY:  Understood.15

THE WITNESS:  My purview is does a16

particular application, as represented in the17

official submissions, and then follow up18

through inspections and enforcement, to19

continue to meet those regulations, that's20

what I can speak to.21

As to whether this arrangement22
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should be corrected or changed, that is a1

legislative question, it's beyond my job role.2

MR. ETHERLY:  And, I would agree3

wholeheartedly with you.  So, just to put a4

pin in it, in terms of your review of this,5

based on your understanding, your familiarity,6

your experience with the zoning regs, you have7

found no violation as alleged in any of the 138

points that were raised by the Appellant.9

THE WITNESS:  That's correct.10

MR. ETHERLY:  Thank you, sir.11

Thank you, Madam Chair.12

CHAIRPERSON MILLER:  I just want13

to say at this moment that for those who are14

listening, for those who are here, with15

respect to regulations, the Zoning Commission16

is having a roundtable on Thursday, 6:30. It's17

probably one of -- a beginning of forums, but18

to look at regulations that may need19

improving, may  not work in the City, not to20

say that that's what this Board is finding or21

anything, but just because we were on that22
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topic I wanted to let you all know, in case1

you didn't know it.2

I would like to ask Mr. LeGrant,3

is it your conclusion that all these easements4

in this case did not allow -- well, let me5

phrase it differently -- I think the6

Appellants are concerned that all these7

easements allowed the owner to do what would8

not otherwise be allowed under zoning.  And,9

when I hear your testimony, it sounds like,10

no, that's not the case, that you don't pay11

any attention to the easements, that you look12

at the lot lines and the easements, really,13

had nothing to do with what they were allowed14

to do under zoning.15

Am I understanding it correctly?16

THE WITNESS:  Well, let me clarify17

one thing.18

There was several issues raised19

about the impact of easements on whether20

street frontage has been met, lot width has21

been met, calculations of lot areas that apply22
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to particular zoning regulations have been1

complied with.  2

And, as I think you did hear me3

correctly state, easements don't figure into4

that for zoning analysis.5

The one thing that is relevant in6

terms of the easements in this particular7

matter is, there is a parking and driveway8

access easement across one property to9

another.  That is the only way that the10

vehicles can get from Fessenden to these other11

lots at the rear.12

It is certainly the interest of13

the Office of the Zoning Administrator in such14

situations, not only here, but other cases15

that I've seen, that, oh, that easement must16

be present to allow that parking access.  And,17

if at some point in the future, if the18

easement was, in fact, not recorded, or19

violated, or if, as I've seen in my career, if20

property owners started a dispute of like,21

well, I'm going to build a fence across this22
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because I don't want you driving across this1

area, then that can enter into a zoning2

enforcement action maintaining parking --3

access to parking so as provided that the4

required parking is met.  THAt's the only5

aspect of the easement analysis that's6

relevant.  The other things that I have seen7

do not enter in to, as I stated earlier, lot8

size, lot width, street frontage, lot9

occupancy, and yard setback questions.10

CHAIRPERSON MILLER:  Okay, yes,11

that was very helpful, but there's nothing in12

the regulations that would preclude an13

easement to provide access.14

THE WITNESS:  No.15

CHAIRPERSON MILLER:  All right.16

Okay.17

Other questions?18

Do you have some cross examination19

for Mr. LeGrant?20

I'm sorry, you are finished,21

correct?22



358

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. GREEN:  Yes, I am, Madam1

Chairman.2

CHAIRPERSON MILLER:  Okay.3

MR. GREEN:  Thank you very much.4

CHAIRPERSON MILLER:  Okay, thank5

you.6

MR. BOLEY:  I do, Madam Chairman.7

CHAIRPERSON MILLER:  Okay.8

MR. BOLEY:  But, I wonder if the9

Board would indulge me, due to the late hour,10

whether we can reschedule, because it might be11

a lengthy cross examination.  And, I don't12

know about the Board, but I am tired.13

CHAIRPERSON MILLER:  We'd have to14

look at our schedule.  We have a tight15

schedule, so, I mean, like we are scheduling16

cases in December.17

But, if you can give an idea of18

how much time you anticipate, we can try to19

figure out whether we have that in our20

schedule to squeeze in, or not.  I mean, not21

or not, I mean, see how the other parties feel22
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as well.1

MR. BOLEY:  It could take 30, 452

minutes.3

CHAIRPERSON MILLER:  Forty-five4

minutes.5

MR. BOLEY:  It's long.6

CHAIRPERSON MILLER:  Okay.7

MR. ETHERLY:  And, Madam Chair --8

CHAIRPERSON MILLER:  It is 7:009

almost.  Yes.10

MR. ETHERLY:  -- with your leave,11

if we could, perhaps, also direct the same12

inquiry to the Intervenor, property owner,13

just to get a sense of what they might14

envision in terms of their participation.15

As some of my colleagues may know,16

I've had a new addition to the family, and I17

know my wife will be looking at me askance if18

I am away too long, because she's been holding19

down the fort with the two-week old.20

Thank you, Madam Chair.21

MS. BROWN:  Madam Chair, the22
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property owner would prefer to proceed tonight1

and finish this, and I do not have any cross2

examination questions for the Zoning3

Administrator, and I anticipate that my case4

would take no more than ten to 15 minutes, in5

light of the exhaustive testimony of the6

Zoning Administrator.7

CHAIRPERSON MILLER:  Okay.  Does8

DCRA want to weigh in on this question?9

MR. GREEN:  The Department of10

Consumer and Regulatory Affairs wishes to11

express through its counsel that it is12

prepared to go forward with this tonight.13

We feel that we put a lot of14

effort into this, we want to get it done, we15

want the Board to consider it.  We don't think16

that any delay would be helpful to anyone.17

CHAIRPERSON MILLER:  All right.18

MS. SHERMAN:  Can I, Madam Chair,19

can I say something for the ANC?20

CHAIRPERSON MILLER:  Oh, I'm21

sorry, I thought that he was representing you.22
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MS. SHERMAN:  No.1

CHAIRPERSON MILLER:  All this time2

I thought he was representing you.3

MS. SHERMAN:  Well, he is, but I4

also at some point -- he's not representing5

us.6

CHAIRPERSON MILLER:  I'm so sorry.7

I mean I would have asked you if you had cross8

examination.9

MS. SHERMAN:  Well, I actually do10

have a couple of questions, and I would kind11

of go on the side of letting us delay a little12

bit, I mean, postpone it a bit, because I have13

some questions, I have some things to say, you14

know, it is getting late.15

CHAIRPERSON MILLER:  I'm going to16

confer with my Board members and we'll get17

back to you in a minute.18

(Whereupon, at 6:57 p.m., a recess19

until 7:07 p.m.)20

CHAIRPERSON MILLER:  Okay, we're21

ready to go back on the record.22
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Who is going to be starting the1

cross?  Ms. Sherman, okay.2

MS. SHERMAN:  Hi, thank you for3

the opportunity to be here.  This is great.4

I just have a couple of questions for Mr.5

LeGrant.6

CROSS EXAMINATION7

BY MS. SHERMAN:8

Q Mr. LeGrant, were you aware that9

Mr. Crew suggested to the neighbors and to the10

ANC in February that the work should stop, a11

stop work order should be out out, and ask or12

suggest that the ANC join in the appeal,13

because the regulations -- because of14

irregularities in examining the permits?15

A No, I was not.16

Q Okay.  Were you aware that  --17

MS. BROWN:  I didn't hear the18

response.19

MS. SHERMAN:  My mic is on.20

THE WITNESS:  No, I was not.21

BY MS. SHERMAN:22
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Q Were you aware that during the1

entire course of this project the ANC has2

gotten many conflicting responses to their3

question, to our question about whether the4

permits were being granted correctly?5

A Well, in my review of the record,6

including several e-mails, there seemed to be7

that issue arose, that there was a question at8

different points in time as to whether the9

permits were, in fact, being correctly10

granted.11

Q Okay.  Were you aware of12

discussions that we had with various DCRA13

staff members, one day saying -- suggesting we14

get stop work orders, and the next day saying15

everything was fine, two days later saying we16

ought to issue stop work orders?  I guess my17

question is, were you aware of the kind of18

controversial nature of this project?19

MR. GREEN:  I'm going to intervene20

just briefly.  I wish she would kind of state,21

specifically, who caused the problem that22
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she's alluding to.  In other words, Mr.1

LeGrant can be more specific if he knows2

exactly to whom she is making reference.3

CHAIRPERSON MILLER:  I don't know,4

but I would say that it is her question, and5

I think the point of her question -- 6

MR. GREEN:  Well, he wants to be7

responsive, and he can't be responsive -- 8

CHAIRPERSON MILLER:  Well, he9

hasn't -- 10

MR. GREEN:  -- if it's not11

precise.12

CHAIRPERSON MILLER:  -- he hasn't13

-- he hasn't said -- he hasn't indicated he's14

having trouble answering the question.15

And, as I hear it, it just sounds16

like she wants to know if he knew there were17

some different points of view on this -- 18

MS. SHERMAN:  Right.19

CHAIRPERSON MILLER:  -- or20

questions around it, or whatever it is.21

MS. SHERMAN:  Yes, I mean, this22
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has a long --1

CHAIRPERSON MILLER:  Based on his2

review of the file and record.3

MS. SHERMAN:  -- sure, was he4

aware of the long history of disagreement,5

even among DCRA staff members about some of6

these issues. 7

I mean, it wasn't really a slam8

dunk at all, we got -- 9

CHAIRPERSON MILLER:  This isn't10

your time, wait, this isn't your time to11

testify, though.12

MS. SHERMAN:  All right.13

CHAIRPERSON MILLER:  Are you going14

to ask him a question?15

MS. SHERMAN:  Okay.16

CHAIRPERSON MILLER:  I don't know17

if he's answered your question yet or not.18

THE WITNESS:  Well, could you19

restate your question?20

BY MS. SHERMAN:21

Q Okay.  I guess my question is, are22
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you aware of the history of this project, and1

that we were getting many conflicting messages2

from various DCRA staff about whether, in3

fact, there were grounds for an appeal, and4

whether this work was being done matter of5

right or not?  I just didn't know, you know,6

how familiar you are with it, I guess.7

A No.8

Q Okay.  And, you didn't have any9

hand in approving the project, is that right?10

A No, the original review, I was not11

party to the review that was done under the12

previous Zoning Administrator.13

Q Okay.  One last question.  If your14

interpretation were to hold up, what zoning15

regulation would preclude from happening the16

kind of thing Mr. Frankel described in his --17

when he went up to the Board?18

MR. GREEN:  We are going to have19

to, again, object, because not only is it20

speculative, but, again, there is no precision21

in exactly what we are talking about here.22
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And, I think if she can be a1

little bit more precise.2

Based on that, I'd have to object3

to the form of the question and its content.4

BY MS. SHERMAN:  5

Q Well, I guess to the extent that6

some of this answer is interpretive, in other7

words, you are looking at the regulation, you8

are interpreting it, if you were to use your9

interpretation, which would allow this10

project, would there be any kind of way to11

prevent it from happening, what Mr. Frankel12

described, that whole square then being filled13

with rat tail or whatever, pipestem lots, if14

you like that term better, would there be a15

limit to that?  Is there anything that would16

p r e c l u d e  w h a t  h e  d e s c r i b e d ?17

18

A No, I would not hazard to19

speculate, because each application has to be20

looked at in its own merits, and I would need21

to see particular drawings and illustrations22
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of what would occur, before I could render1

judgment.2

Q Okay, but that interpretation3

might leave that open.4

MR. GREEN:  Is that a question or5

comment?6

MS. SHERMAN:  It is a question,7

I'm just wondering.8

CHAIRPERSON MILLER:  I'm sorry,9

what is your question?10

MS. SHERMAN:  If the11

interpretation of accepting this project,12

would it be possible that it could lead to the13

kind of thing, to kind of unlimited parking14

lots behind houses and so on, or would we need15

to change the zoning?  I'm just curious about16

that.17

MR. GREEN:  Not only -- not only18

would I pose an objection based on the fact19

that it's speculative, it really is beyond the20

scope of what took place in direct examination21

of Mr. LeGrant.22
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MS. SHERMAN:  Okay, thank you.1

THE WITNESS:  Madam Chair,2

enlighten me, are the Rules of Evidence this3

strict?4

CHAIRPERSON MILLER:  Okay, yes,5

basically, the way we -- 6

THE WITNESS:  This is an agency,7

is it not?8

CHAIRPERSON MILLER:  -- the way --9

it's a quasi judicial proceeding.  We are10

subject to the APA and our own regulations,11

and what we do is, we look to the Rules of12

Evidence and Civil Procedure for guidance.13

But, they don't control.  You know, we look to14

relevance.  We look for, you know, but we15

don't have a hearsay kind of thing here,16

anything like that.  So, it's pretty broad.17

But, I understand Mr. Green's18

objection to the question, in that it's a very19

sweeping question, you know, that I understand20

that you are concerned with this development,21

but there were a lot of, at least 13 different22
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allegations that he addressed, and so when you1

ask a wide open question about, you know, if2

he interprets it a certain way, what's it3

going to mean.  It's too sweeping.4

MS. SHERMAN:  Okay.5

CHAIRPERSON MILLER:  And, I can6

see how he couldn't really answer that.7

MS. SHERMAN:  Okay, thank you.8

That's all.9

CHAIRPERSON MILLER:  Okay, thank10

you.11

It's your turn.12

MR. BOLEY:  Am I up, Madam Chair?13

CHAIRPERSON MILLER:  You are, yes.14

BY MR. BOLEY:15

Q Mr. LeGrant, thank you for your16

lengthy testimony, which you took the time to17

come in here and do that.  I think it's a18

worthy goal, and we are glad you did.19

I guess I would like to start by20

having you re-identify for us Exhibit D-1.21

A Your question is?22
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Q Can you tell us what that is --1

A Okay.2

Q -- once more, just for my3

edification?4

A Yes.  D-1, Exhibit D-1, is the5

plat that accompanied the building permit6

application for these buildings that7

illustrate the building footprints, and8

parking, and lot line arrangement for the9

subject case.10

Q And, this was the original -- this11

accompanied the original application for the12

building permit?13

A Yes.14

Q When -- am I correct that the plat15

was recorded in March of 2006?16

A Well, no, this -- 17

Q The subdivision recordation, am I18

correct that that was March, 2006?19

A Yes, but let's not confuse the20

plat with the subdivision. In Exhibit B, which21

is up on the board there, that is a22
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subdivision that is different from Exhibit D-11

that I just described.  The plat is an2

informational document that is used by DCRA to3

evaluate compliance with zoning and building4

regulations.5

Q Do you ask for a building permit6

before you record the subdivision?7

A No.8

Q Why is the date on this January 4,9

2006?10

A Well, let me speak a little bit11

about the dates on the plat.  The process for12

a plat is one in which an applicant works with13

the Office of Surveyor, the District of14

Columbia  Office of Surveyor, and the date15

January 4, 2006, I believe, I'm not 10016

percent sure, frankly, because the purview of17

the Office of the Surveyor is to provide18

information showing a particular lot19

arrangement and lot lines.20

It is then the responsibility of21

the applicant to fill in, as you have, the22



373

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

information within the lot areas to illustrate1

those buildings and parking arrangements, so2

we, in fact, at DCRA, have enough information3

to evaluate an application.4

Q How come Exhibit D-1 shows that a5

subdivision has been ordered to create a lot6

of record, is dated January 17, '06?7

A I can describe what that stamp8

means.  When an applicant has applied for, but9

not yet recorded a subdivision, it is the10

practice and policy of DCRA to accept an11

illustration of that lot arrangement for12

purposes of building permit and zoning13

analysis.14

The stamp signifies to us a15

subdivision has been ordered to create a lot16

of record, that allows us to proceed with an17

analysis prior to the recordation of the18

actual lots.19

Q In your testimony, when you went20

through the different points that Appellant21

made, with respect to Point No. 1, if I jotted22
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it down correctly, you said that the presence1

of the easement doesn't extinguish the lot's2

frontage, is that correct?3

A That's correct.4

Q In your experience, how many times5

have you seen easements granted from the owner6

of the land to the owner of the land?7

A Well, from a zoning point of view,8

we do not look into the easement -- who is9

granting what easement to who, that's not part10

of our analysis.11

Q How do you know it's an easement?12

A The applicant presents information13

about an easement that presents to us whether,14

in the case of a parking arrangement, whether15

parking will be provided across from one lot16

to another.  That's what we look to, is that,17

in fact, that easement information -- that18

information in that easement description.19

Q If I call something an easement,20

in connection with an application for a21

building permit, do you pay any attention to22
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that easement for zoning purposes?1

A Well, let me put it this way.  We2

do not have tools to require an easement.  If3

an easement is offered, the applicant, at his4

or her own risk, is -- they are doing a5

representation that this information is --6

this will occur.7

If down the line, if they don't8

record the easement, if they don't file the9

easement, it can lead to a zoning violation.10

Q Did you answer my earlier question11

as to whether you have ever seen an easement12

of the type that is involved in this13

proceeding, Exhibit 7?14

A Well, all I can say is that I15

looked at several applications that involved16

easements, as to who it's being transferred17

to, that does not enter into my analysis.18

Q So, you didn't consider whether it19

was transferred from one person to another --20

A No.21

Q -- in determining to ignore it?22
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A No, it's not relevant to the1

zoning analysis.2

Q Did you ignore the easement?3

A I did not.4

Q How did you take it into account?5

A In this case, as I testified6

earlier, what's relevant in the easement, in7

this case only, is whether there's a driveway8

access easement that provides access across9

one property to another.  That is what we10

would look for when the driveway is across one11

property to another.12

Q Which kind of easements do you13

recognize as satisfying or helping to satisfy14

zoning regulations? Is that the only one, the15

one you just mentioned?16

A Well, if there's a question about17

easement, I would look to my counsel, the18

Office of General Counsel, as to whether19

there's a question of easement -- as to20

regarding a particular easement.21

Q Did you look to your General22



377

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Counsel when you -- 1

A No, no, we generally -- 2

Q -- were reviewing this proposed3

work?4

A -- we generally do not look at the5

-- we accept an easement application as a6

representation of a particular developer or7

applicant.  If that applicant does not record8

the easement, as I stated earlier, does not9

file the easement, they are putting themselves10

at their own risk of violating the zoning11

regulations.12

Q In your review of the granting of13

the building permits by Mr. Crews,  Did you14

consider whether what the developer has done15

here with respect to the easement from himself16

to himself was akin to a transfer of title?17

A I'm sorry, I don't understand that18

term legally of a transfer of title.19

Q You mentioned that you only20

consider fee title in your testimony, in21

applying the zoning regulations, except for22
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the one you just mentioned.1

MR. GREEN:  Ma'am, I'm going to2

have to object. Not only are we going far3

afield here, but we are going into areas that4

are beyond the purview of the Zoning5

Administration and beyond the purview of what6

this case today is all about.7

I would ask that Counsel restate8

and rephrase his question to encompass the9

testimony that has taken place, as well as the10

nub, if you will, of his appeal.11

CHAIRPERSON MILLER:  I would also12

suggest, it appears to me that the Acting13

Zoning Administrator has answered the14

question, that he considers an easement, the15

way I heard it, where an easement would be16

required in this case, and that's it.  I don't17

think -- I think that was the end of his18

answer.19

MR. BOLEY:  He testified, Madam20

Chair, if I remember correctly, that he looks21

at the fee title in determining the22
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applicability of the zoning regulations.1

My question of him was, did he2

consider that what the developer did here was3

the same thing as an exchange of fee title4

property.  And, the reason I asked the5

question is because he accomplished the same6

result.7

CHAIRPERSON MILLER:  All right.8

That seems like a different question to me,9

with respect to fee title.  So, is that10

something you testified to that you want to11

elaborate on?12

THE WITNESS:  Well, I guess the13

short answer is no, that I did not consider14

the easement description that you described as15

a transfer of fee title, I did not.16

BY MR. BOLEY:17

Q What do you consider the18

overwhelming -- the over-arching purpose of19

zoning regulations?  More specifically, do you20

consider them, the over-arching purpose to be21

regulating the use of land?22
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MR. GREEN:  Again, I'm going to1

object.  That goes to an area that, A, was not2

covered in any aspect of this proceeding, and,3

B, it's not relevant to the issues that4

brought us here today.5

Now, if he wants to have this kind6

of discussion with the Zoning Commission, and7

have them redefine what a Zoning Administrator8

does, from a legislative perspective, then I9

think that the time frame that Madam Chairman10

gave him for that meeting would be the11

appropriate place.12

MR. BOLEY:  The issue, Madam13

Chair, is whether or not the use of this land14

through these Ersatz, artificial, phony15

easements, violates the whole spirit on the16

use of the -- on zoning regulations governing17

the use of land.18

And, Counsel for DCRA would19

preclude is from inquiring on that, obviously,20

because he doesn't want that issue to be21

presented to you fairly.22
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CHAIRPERSON MILLER:  Well, I'm not1

sure how it is relevant to his decision2

making.  I mean, what he said earlier was, his3

job is to interpret the regs as they are and4

apply them, and your question is about what5

does he think the purpose should be, which is6

a pretty philosophical question.7

How would that enter into his8

decision on -- 9

MR. BOLEY:  Does not the purpose10

of the regs help to govern the appropriateness11

of their interpretation?  Regs are designed to12

achieve purposes.  If he doesn't take into13

account the purpose of the regs, I submit to14

you he's not doing his job.15

CHAIRPERSON MILLER:  Why don't you16

start with that, ask him if he considers the17

purpose of a regulation, or did consider the18

purpose, when he made his interpretation.19

MR. BOLEY:  What my inquiry was20

designed to do is to elicit -- 21

CHAIRPERSON MILLER:  I think what22
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is the purpose is a very -- is philosophical.1

Does that enter into your decision2

making, the purpose of the regulation?3

THE WITNESS:  Yes.4

CHAIRPERSON MILLER:  Okay.  Does5

the purpose of the regulations, in general,6

enter into your decision making when you are7

reviewing a building permit?8

THE WITNESS:  Yes.9

CHAIRPERSON MILLER:  Okay.  So,10

well go ahead, then what is -- go ahead.11

BY MR. BOLEY:12

Q And, what do you feel is the over-13

arching purpose of the zoning regulations that14

you would consider in dealing with15

applications for building permits?16

A Well, if I may, if I'm asking to17

opine, which I feel I'm being asked to do, the18

purpose, overall arching purpose of zoning19

regulation is to regulate the use of property20

and structures on land.21

Q Fair enough answer, thank you.22
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A Okay.1

Q In dealing with the frontage2

requirement of the zoning regulations, what do3

you think the purpose of that require is?4

A My understanding is to ensure that5

there's no land locked lots created and that6

each lot has a front street frontage.7

Q What do you mean when you say8

"land locked lot"?9

A A land locked lot is a lot that10

has no street frontage.11

Q It's locked within, because it has12

no access to the street?13

A No, the -- 14

MR. GREEN:  Objection, Your Honor,15

it's -- I mean, Madam Chairman, it's been16

asked and answered.17

CHAIRPERSON MILLER:  Do you feel18

it has been answered?19

MR. BOLEY:  No.20

CHAIRPERSON MILLER:  Okay.21

MR. BOLEY:  I want to know, the22
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Zoning Administrator, Acting Zoning1

Administrator says that the purpose of2

frontage is to avoid land locked lots.  What3

does he mean by a land locked lot, and his4

answer was, a lot that has no street frontage.5

That seems circular to me. 6

BY MR. BOLEY:7

Q Was that your answer?  Maybe I8

misstated it.9

A You asked me the definition of a10

land locked lot.11

Q Yes.12

A And, to me the answer is, a lot13

that has no street frontage.14

Q Yes, but why do you not want to15

have a land locked lot?  The purpose of the16

street frontage is to preclude land locked17

lots, you testified to that, did you not?18

A Yes.  But, I would simply say that19

the Zoning Commission, in its wisdom, did not20

wish to have land locked lots.21

Q So, you don't know the purpose --22
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A I can speculate, I can give1

hypotheticals, but I accept that premise, not2

to have land locked lots.3

Q Do you think that the purpose of4

having frontage requirements is to provide5

vehicular access to the land locked lots?  I6

don't want your Counsel to answer, I asked7

you.8

A No, no.9

Q You don't --10

A The answer is no.11

Q -- the answer is no, that's not12

the purpose of the frontage requirement.13

MR. GREEN:  Madam Chairman, my14

objection goes to, number one, where are we15

going with this.  I think that in light of the16

questioning, which, of course, has been asked17

and answered, and is becoming circular, that18

Counsel ought to at least proffer the19

direction that he wants to go.  Then, perhaps,20

tailor the rest of his questions in that21

direction, as long as they are relevant and of22
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probative value and material.1

I think that he needs to give us2

some guidance as to what direction he's trying3

to go, so that the Zoning Administrator can4

respond in a cohesive and a thoughtful way.5

MR. BOLEY:  I thought I had done6

that, Madam Chairman -- Chairwoman -- I'm7

tired, Madam Chair, the purpose of the8

question is to elicit from the Zoning9

Administrator, who said he considers the10

purpose of the zoning regulations in11

interpreting them and in looking at building12

permit applications.13

Frontage requirements are an14

important aspect of this.  We have15

demonstrated, through these funny easements,16

which the Zoning Administrator didn't17

consider, the land locked lots became land18

locked again, and I'm asking him if he's19

considering the purpose of the zoning20

regulations, which is the use of the land, he21

testified to that, I want to know what he22
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thinks the specific purpose of the frontage1

requirement is.  He said, they don't want land2

locked lots.  Why?3

He -- 4

CHAIRPERSON MILLER:  He then --5

MR. BOLEY:  -- is supposedly an6

expert.7

CHAIRPERSON MILLER:  -- that's8

true, but he said because the Zoning9

Commission didn't want -- 10

MR. BOLEY:  The Zoning Commission11

said so.12

CHAIRPERSON MILLER:  And, that was13

his answer.14

MR. BOLEY:  That was his answer.15

CHAIRPERSON MILLER:  Now, you16

might not be satisfied with that, but that17

seems to have been his answer.18

MR. BOLEY:  I'm satisfied with it.19

CHAIRPERSON MILLER:  Am I correct20

on that?21

THE WITNESS:  That's correct.22
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CHAIRPERSON MILLER:  Okay.1

MR. GREEN:  And, I think the2

Chairman's admonition to go to the meeting at3

5:30, or whatever it is, I think that's the4

proper approach.  Change the law.5

BY MR. BOLEY:6

Q Do you know, Mr. LeGrant, what the7

major treatises on the law of zoning are?8

MR. GREEN:  Objection.9

CHAIRPERSON MILLER:  Okay.10

MR. GREEN:  Objection.11

CHAIRPERSON MILLER:  You need to12

proffer this one.  This is very broad, because13

what -- 14

MR. BOLEY:  The proffer, Madam15

Chairman, is that one of the leading treatises16

uses the term rat tail.  He never heard of it.17

He's an expert, never heard of the term rat18

tail.  That's my proffer.19

CHAIRPERSON MILLER:  What was your20

question, does he read the treatises?21

MR. BOLEY:  It's not a significant22
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issue, Madam Chairman.1

CHAIRPERSON MILLER:  Okay, moving2

on.  Do you want to answer the question?3

THE WITNESS:  If you could be more4

specific as to what you refer to as treatises.5

BY MR. BOLEY:6

Q The law of zoning, if I could7

remember the guy's name I'd give it to you.8

MR. GREEN:  Ah, there we go.9

MR. BOLEY:  But, I have it in my10

office.11

CHAIRPERSON MILLER:  Again, you12

know, I want to say that your questions are13

really, for the purpose of the Board getting14

information that you think is important, and15

Mr. LeGrant has testified going through all 1316

different provisions why he reads them a17

certain way, and I think it would be relevant18

if you cross him on his testimony.19

Your cross is somewhat broad,20

asking him about a treatise.21

MR. BOLEY:  Here's my purpose,22
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Madam Chair. At least on many of these, I1

can't tell you how many, I haven't looked at2

the second page of my notes, the difference is3

that the Acting Zoning Administrator said he4

doesn't pay attention to these, what we've5

been calling, easements.6

I want to know why -- I want to7

demonstrate to the Board that the zoning8

regulations should be interpreted in view of9

their purpose, that the frontage regulation,10

for example, has a purpose, and when one of11

these easements between the developer and the12

developer eliminates the frontage requirement13

I think that's significant.  And, I'm trying14

to explore that.15

CHAIRPERSON MILLER:  Okay.  I16

understand that.  I understand that, because17

whatever the purpose of the regulation is, it18

would be relevant to how someone, perhaps,19

should be interpreting it. 20

A broad question about does he21

read a treatise is not there.22
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Okay, so I just want you to stay1

focused, to go through with him and ask him2

about the purposes if you like, but stay3

focused.4

BY MR. BOLEY:5

Q you testified that you measure6

street frontage at the street, and that's what7

the regulation says, is that correct?8

A That's correct.9

Q In your view, if frontage at the10

street were narrowed to one foot, would that11

be in compliance with the frontage12

requirement, if it was narrowed to one foot13

beyond the street.14

A Well, again, you are speculating15

to a lot arrangement that I have not seen.16

What the specific guidance, I have very clear17

guidance on what frontage is, and set forth18

in, as I mentioned, Section 401.6. frontage is19

measured along the street.  That is my20

standard, that's where I measure the frontage21

of a lot.22
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Q You have testified that you read1

some regulations differently than they are2

written, such as the one that says --3

A No.4

Q -- all parking -- 5

A No.6

Q -- spaces, you said no, we read7

all parking spaces to mean all required8

parking spaces.   It doesn't say that.9

And, as you say, this says street10

frontage.  So, my question of you is, in11

interpreting that, and this goes to the12

question that the 14 feet becomes 11 feet, do13

you consider the fact that it became 11 feet14

to have no impact on the street frontage15

requirement?16

A I would agree, it does not have17

impact on street frontage requirement.18

Q And, it could go down then to one19

foot, it would have no impact on the  street20

frontage requirement.21

A Theoretically, yes.22
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Q you testified, I believe,1

regarding Section 2117.8, in which I believe2

that Member Loud asked you about the 14 --3

bear with me a moment, please?4

A Sure.5

Q 2117.8, Subparagraph C as in6

Charlie, (2), does that regulation, in your7

opinion, require a driveway to be 14 feet8

until it reaches the parking places it serves?9

A That regulation states that for10

two-way circulation there's a minimum of 1411

feet.12

Q Yes.  I'm talking about two-way13

circulation.14

A Okay.15

Q is not the driveway that appears16

on Exhibit D-2, that goes from the street to17

Lot 18, less than 14 feet when it turns to the18

right?19

A Exhibit D-2 does not illustrate20

driveways, Exhibit D-1 does.21

Q Thank you.22
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Looking at Exhibit D-1 then --1

A Yes.2

Q -- please.  Is the driveway that3

goes on the very left-hand side, does that4

driveway become less than 14 feet when it5

turns to the right?6

A No.  If I may, if you look at the7

note that is to the left of that right-hand8

angle that forms the portion of -- that9

distinguishes Lot 17 from 18, there's a note10

that says, 20 foot wide aisle.11

I interpret this drawing to mean12

that there's a 14-foot driveway leading from13

Fessenden down the panhandle, have you, of Lot14

17, which turns into a 20-foot wide aisle that15

proceeds, I guess, easterly.16

Q And, that's only by reason of the17

easements, is that correct?18

A Easements do not figure into this,19

it's the driveway illustration on Exhibit D-1.20

Q I'm sorry, I didn't hear you.21

A The easements do not figure into22
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this.  It's the driveway illustrations on1

Exhibit D-1.2

Q As I look at Exhibit D-1, Lot 17,3

coming down from north to south, ends at 36 --4

where the figure 36.0 appears, right above the5

line going east to west.6

A Yes.7

Q And, are you saying then that the8

space between that line and the line9

immediately above it is 20 feet?10

A As I've testified earlier, I made11

clear that the driveway spans the lot line12

that separates Lots 17 and 18.  The driveway13

is bisected by that property line.14

Q How can it do that, if you don't15

take account of the easements?  How can --16

A No, we are not talking about17

easements now, we are talking about driveway18

width.19

Q Yes, but now it's on two lots you20

said, correct?21

A Yes.22
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Q And, that's consistent with your1

view of the zoning regulations?2

A That's correct.3

Q And, that would mean that the4

person who owns each of those lots allows the5

other person to use it.6

A As I've testified earlier, the7

easement for purposes of driveway access must8

be taken into account, and I stated that.9

Q So, it is the easement then.10

A The easement for that purpose.11

Q In dealing with Appellant's12

argument No. 7, dealing with Section 2116.1,13

this was the provision I believe that you14

said, and correct me, please, if I am wrong,15

that the reference in that provision to all16

parking spaces only means required parking17

spaces.18

A That's correct.19

Q Has that interpretation been20

tested before this Board, or in court, to your21

knowledge?22
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A I do not know if it's been tested1

before this body.2

Q Are you aware that the owner has3

made the argument that you can't add words to4

the zoning regs in interpreting them?5

MR. GREEN:  I'm going to interpose6

an objection.  First of all, that is beyond7

the scope of the testimony.8

Second of all, it's irrelevant.9

Third of all, it does not go to10

any of the considerations that are before this11

body.12

Now, if the owner has given13

testimony to that effect, then that question14

should be put to the owner, not to the Zoning15

Administrator.  It's not a question within his16

purview.17

CHAIRPERSON MILLER:  I -- 18

MR. BOLEY:  May I be heard in19

response?20

CHAIRPERSON MILLER:  -- sure, go21

ahead.22
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MR. BOLEY:  The Zoning1

Administrator interprets the zoning2

regulations.  That is certainly within his3

purview.4

The argument made by the owner in5

this case is that rules of statutory6

construction preclude interpretations, exactly7

what the witness does, that require reading8

new words into regulations.9

I'm asking him whether he agrees10

with that.11

CHAIRPERSON MILLER:  Now -- 12

MR. GREEN:  Then the owner --13

CHAIRPERSON MILLER:  -- you are14

asking whether he agrees with that?15

MR. BOLEY:  Does he agree that the16

rules of statutory construction, he can say I17

don't know anything about those rules if he18

wishes, but does he agree that those rules19

preclude interpretations that require reading20

new words into your regulations, which is what21

he's doing.  It seems like a fair question.22
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MS. BROWN-ROBERTS:  Well --1

CHAIRPERSON MILLER:  You've2

changed your question, so you are asking him3

if agrees with that statement about rules of4

statutory construction.  I think he's already5

answered it.  If he wants to answer it again6

he can, but I believe he's answered it.7

Do you believe you've answered it?8

THE WITNESS:  I believe I've9

answered it, but if it's specifically about10

statutory construction I will have to defer to11

my counsel.12

MR. GREEN:  And, you know, if the13

owner has said something I believe that the14

owner's testimony would be the appropriate15

challenge for us to address.  And, the owner,16

to my knowledge, hasn't given testimony under17

oath.18

CHAIRPERSON MILLER:  I think the19

owner's point of view would only be relevant20

if the -- if DCRA relied upon it in its21

decision making.22



400

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. GREEN:  And, we didn't.1

MR. BOLEY:  My question, I think,2

counsel is quite correct, and I'm not -- I'm3

not asking whether he agrees with the owner,4

that was a poorly-phrased question, I'm asking5

whether he agreed with a statement.6

His answer was, if it's statutory7

construction, then he has to defer to his8

counsel.9

BY MR. BOLEY:10

Q How about regulatory11

interpretation, do you believe that in12

interpreting regulations you can put words13

into the regulations?14

A No.15

CHAIRPERSON MILLER:  I think you16

are getting a little too broad, really.  He17

has interpreted the regulations.  I think what18

your cross examination should go to is, are19

those specific interpretations.20

MR. BOLEY:  Well, he answered the21

question, I think, but sure enough.22
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CHAIRPERSON MILLER:  Okay.1

BY MR. BOLEY:2

Q With respect to Point No. 8 raised3

by the Appellant, which claimed that regs4

2116.2(B) bars any parking space within a5

front yard.  I believe that you testified6

there was no such thing as a front yard7

requirement with respect to R-2 and,8

therefore, you could -- well,, I shouldn't say9

that, because -- am I correct about that?10

A Part of my testimony was, yes,11

that there's no front yard requirement in the12

R-2 District.13

CHAIRPERSON MILLER:  Can I make a14

follow up on that, I'm sorry, what's your15

authority for that in the regs, that there's16

no front yard requirement.17

THE WITNESS:  Chapter 4 sets forth18

yard setback requirements.  It specifies for19

the subject district rear yards and side20

yards.  There's no front yard requirement21

specified.22
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CHAIRPERSON MILLER:  Thank you.1

BY MR. BOLEY:2

Q Looking at Exhibit D-1 again,3

please.4

A Yes.5

Q At Lot 18, would you consider the6

space in front of the building to be a front7

yard, in interpreting the regulations?8

A No.9

Q How would you describe it?10

A As to the side yard designation?11

Q Describe it in any way that you12

think is helpful to us.13

A Okay.  Because the regulation sets14

forth a side yard and a rear yard, that area15

that I believe you are referring to is the16

portion of the lot between Lot 18 and Lots 1917

and 20?18

Q Let's look at the -- at the space19

immediately south of the building line.20

A On which lot?21

Q Lot 18, please.22
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A Okay.  Okay.  I guess my1

conclusion is, it's neither in a side yard,2

nor a rear yard.3

Q is it in front of the building?4

A It's in front of the building.5

Q But, you would not characterize it6

as a yard.7

A No.8

Q Would you characterize it as space9

in front of the building?10

A Yes.11

Q And, where in the zoning12

regulations are you permitted to put a parking13

-- an open-air parking space in the space in14

front of a building?15

A As I stated in my testimony16

earlier, there is a specific provision that17

speaks to this, it's Section 2116.4, that18

prohibits parking between a building line and19

a lot line abutting the street.20

Q That's a prohibition, not a21

permission, and does it not only apply to22
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required parking spaces?1

A That provision prohibits parking,2

and, perhaps, the plain reading of it is3

relevant, 2116.4 "Required parking spaces4

shall not be located in the area between a5

building line and a lot line abutting the6

street."7

Q Yes, os it applies to required8

parking spaces.9

A Correct.10

Q Are you reading it as eliminating11

the word required?12

A No.13

Q So, does it apply to non-required14

parking spaces?15

A No.16

Q Then, does it apply to a parking17

space that would be in the space in front of18

Lot 18 that is not the garage?19

A No.20

Q It would not?21

A It would not.22
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Q Thank you.1

Would you look at Exhibit C, as in2

Charlie, please?3

A Yes.4

Q Comparing that to Exhibit D-1,5

which you've identified that as the plat that6

accompanied the application for the original7

building permits.8

A Yes.9

Q Looking at Lots 19 and 20 -- 10

A Yes.11

Q -- shows a chimney, does it not,12

of eight feet in length to the north of the13

area ways for both buildings?14

A You are interpreting that feature15

as a chimney?16

Q I am, is that wrong?17

A On Exhibit D-1 they are not18

labeled as a chimney.  In Exhibit D-2 they are19

labeled as a chimney.20

Q So, I would interpret it that way.21

Looking at Exhibit C, it looks like that22
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figure is six, instead of eight.1

A They built it smaller than they2

were allowed to.3

Q Were the calculations that you4

made with respect to percentage of lot5

occupancy, or Mr. Crews made, predicated upon6

D-1, Exhibit D-1?7

A As I explained earlier in my8

testimony, the Exhibit D-1 illustrates9

building footprints that were later found to10

exceed lot occupancy, due to the presence of11

a second-floor deck, as indicated on the12

dashed line at the rear of the buildings.13

Exhibit D-2 illustrates the14

building footprints with those decks removed.15

Q So that, if we do the calculations16

based upon Exhibit D-2, we should come up with17

the figures that you came up with, that show18

compliance with the percent of lot occupancy?19

A I relied, ultimately -- I relied20

on the wall test, Exhibit C, to see what was21

actually built, as to whether the actual built22



407

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

construction complied with the lot occupancy1

requirements.2

Q Is that the common way it's done,3

that you deal with the wall check, even though4

the building permit was issued on the basis of5

D-1 and then subsequently issued on the basis6

of D-2?7

A Well, the lot occupancy and the8

yard setbacks are looked at in all those9

documents.10

Q So that, each of them should show11

compliance, each of these exhibits?12

A Each should show compliance.13

Q Except the one that had to be14

changed.15

A That's correct.16

Q Now, is it common to change a17

building permit months and months after it was18

issued, and when the building is just about19

built?20

A I wouldn't say it's common, but it21

does occur.22
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Q What's the purpose of it?1

A There's many purposes.  People2

change their proposal.  Sometimes, as in the3

subject case, it was a result of we becoming4

aware of an issue, and requiring the owner or5

applicant to revise an application.6

But, in other instances, people7

decide to change a building permit, sometimes8

only having to do with the interior of a9

structure, and that building permit revision10

then has to be reviewed to help -- to ensure11

compliance with all District regulations.12

Q But, would it not be correct, from13

what you just testified, that if the owner14

complied with the percentage of occupancy15

requirements, according to the wall check, he16

was okay, even without the amendment of the17

building permit?18

A The wall check reflects the built19

situation that resulted from the building20

permit issued and illustrated in Exhibit D-2.21

Q But, the wall check was done22
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before D-2, was it not?1

A Well, the date of the wall test is2

March 23, 2007.3

Q I see, yes, you are correct.  D-24

is dated February 22nd.  So, the wall check5

was done after D-2.6

A Yes.7

Q Looking at the wall check again,8

Exhibit C, am I missing a figure looking at9

Lots 19 and 20, for that part of the northern10

wall that on Lot 19 goes from west to east,11

and on Lot 20 goes from east to west, a figure12

that you would have to add to the 1030 and13

1046, in order to figure how long the north14

wall was?15

A As is the practice with wall16

checks, and this is a convention used by17

surveyors, apparently, is along one axis of18

the building they will indicate the dimensions19

of the building.20

If you look at the southern21

property line, along Fessenden Street, you22
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will see figures, and in this case figures1

that I used, to add up to total up to the2

total building length.3

Unless the building is not square,4

if the building was not square, then the5

surveyor would put in a different figure to6

show that the, in this case, northern portion7

of the building was a different dimension.8

But, when the dimension is left out, the9

assumption is, and this is the wall tests that10

were given to me, is that that dimension is11

the same.12

So, you add up the dimensions13

along the southern property line in this case14

to help you figure out what the building15

footprint is.16

Q Would you do that for us on the17

south of, say, Lot 20?  The figures I'm18

looking at, and correct me, again, if I'm19

wrong, are 14.33, 820 and 2.37, or again, I20

may be missing something.21

CHAIRPERSON MILLER:  Which exhibit22
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are you looking at?1

THE WITNESS:  That's correct.2

BY MR. BOLEY:3

Q Does that add up to 36?4

A Well, I can sit down and try to do5

those numbers and compare with the6

calculations that I've done earlier, but are7

you asking me to add those numbers up right8

now?9

MR. BOLEY:  Madam Chair, I don't10

want to take everybody's time up for this, but11

we don't believe the numbers add up, and,12

therefore, we think that this wall check may13

not be what it is supposed to be, and that14

there is a violation here.15

Is there a way in which we can --16

CHAIRPERSON MILLER:  Which exhibit17

are you looking at?18

MR. BOLEY:  -- have that done19

after the hearing?20

CHAIRPERSON MILLER:  Are you21

looking at D-2?  What are you looking at,22
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which exhibit are you looking at?1

MR. BOLEY:  I'm sorry, I'm looking2

at Exhibit C, as in Charlie.3

CHAIRPERSON MILLER:  C, okay.4

And, what are you asking?  Where5

are the numbers that you want to add up?6

MR. BOLEY:  The numbers, I think7

the number that we are looking at are 14.33 --8

MR. GREEN:  Madam Chairman.9

CHAIRPERSON MILLER:  Wait, wait, I10

just want him to answer the question, so I11

know what he's trying to do.12

14.33, I see that, yes.13

MR. BOLEY:  8.20 --14

CHAIRPERSON MILLER:  3.20?15

MR. BOLEY:  -- 8.20.16

CHAIRPERSON MILLER:  8.20, okay.17

MR. BOLEY:  2.37, and then when18

you add that to the 8.14 you should get 36.19

MR. GREEN:  Madam Chairman.20

CHAIRPERSON MILLER:  Yes.21

MR. GREEN:  I hate to be the22
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Beulah of the will, but this permit wasn't1

based on the wall check, and I don't recall2

the wall check mathematically -- or, being3

mathematically challenged as a part of this4

appeal.5

So, I would submit to you that any6

discussion of it is irrelevant.7

CHAIRPERSON MILLER:  Okay.8

MR. GREEN:  Of no probative value,9

and should not be considered in this10

proceeding.11

MR. BOLEY:  Madam Chair, our Point12

11 was based upon lot occupancy.13

CHAIRPERSON MILLER:  Yes.14

MR. BOLEY:  And, I think that the15

Acting Zoning Administrator testified that he16

determined lot occupancy percentage from the17

wall check.  So, I asked him about the18

previous exhibits.19

So, if it turns out that the wall20

check comes up with figures that are different21

than the ones that he thinks show the22
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percentage occupancy is in compliance, I think1

that's quite relevant.2

CHAIRPERSON MILLER:  Mr. LeGrant,3

can you respond to that?4

THE WITNESS:  On question -- Point5

No. 12 of the complaint, it challenges the lot6

occupancy.  Forgive me, you said 11, but maybe7

you meant 12?8

I testified, because regardless of9

what was approved in the plans, and in this10

particular case, as shown in Exhibits D-1 and11

D-2, there had been a change in what was12

approved as part of the building permit.13

The question today, I took it, the14

question as to, is there a lot occupancy15

violation, and I can rely on the most latest16

information as illustrated in the wall check17

report, wall test report, and I simply stated18

in my testimony that I looked at the wall test19

report to do the calculation, and I concluded20

that it met lot occupancy.21

BY MR. BOLEY:  22
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Q If the wall check calculation1

doesn't meet the occupancy, and you do the2

calculation and then you do the division on3

percentage, is that a violation of the zoning4

regulations?5

CHAIRPERSON MILLER:  A general6

question, I guess, and let me just cut in7

here, and you can change -- you can ask8

something else in general, but if he's correct9

that the wall check numbers don't add up the10

way you though they did, would that have11

resulted in an error in issuing the building12

permit?13

THE WITNESS:  Because the wall14

test occurs after the building permit is15

issued, so if we go to the present, we see16

what is out the, and this is what the wall17

test report, at least, shows as of March of18

this year, then DCRA would  have a basis to19

say, you did not build your building in20

compliance, change it.21

BY MR. BOLEY:22
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Q Is that something that goes to the1

Zoning Administrator?2

A Yes.3

CHAIRPERSON MILLER:  But, that's a4

different issue, compliance with what was5

supposed to be built is a different issue than6

the DCRA making an error in issuing the7

building permit.8

MR. BOLEY:  Am I correct, Madam9

Chair, that I will have the opportunity to10

present to you case law to the extent that you11

cannot be an expert in a proceeding where you12

are, basically, defending the position of the13

agency with which you work, and, indeed, the14

position of the individual that preceded you15

as the, at least, titular, well, not titular,16

at least acting head, one titular, one acting17

Zoning Administrator?18

I want to make sure that I have19

that opportunity.20

CHAIRPERSON MILLER:  I said that21

you did, but also remember what I said about22
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what we are governed by, that we are not -- we1

look to Rules on Civil Procedure and Evidence2

as guidance. 3

So, the fact that you may find4

some case law to that effect, we will consider5

it, but we are not -- I don't believe we would6

be necessarily bound by it.7

MR. BOLEY:  All I can do is put it8

to you.9

CHAIRPERSON MILLER:  You can, and10

then also what you want us to do with it.11

MR. BOLEY:  Yes.  Well, you'll12

know what I want you to do with it.13

I did not mean it that way, Madam14

Chair, despite the guffaws from Counsel on the15

other side.16

Thank you, Madam Chair, for your17

patience, Members of the Board, I appreciate18

it.19

CHAIRPERSON MILLER:  Okay.  Does20

that conclude your cross examination?21

MR. BOLEY:  Yes, ma'am.22
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CHAIRPERSON MILLER:  Okay.  Let me1

look in the procedures, I think -- hold on --2

Ms. Brown, Ms. Brown, Ms. Brown, I knew we had3

something next.  Okay.4

MS. BROWN:  Madam Chair, I promise5

to be brief, since we've gone on so long, and6

I think that we have covered a lot of ground7

here.  But, I do want to highlight a few8

points.9

Again for the record, Carolyn10

Brown, on behalf of the property owner, Dunn11

Whiskey LLC.12

First, this whole case seems to13

stem around -- stem from whether or not these14

easement changes the zoning for the property.15

And, the allegations are that it affects16

street frontage, lot width, rear yard, side17

yard, area ways, and the fact of the matter18

is, easements do not affect any of these19

things.20

It's as though you were saying21

that by superimposing tax -- assessment and22
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tax lots on top of record lots, that that1

changes the zoning regulations, and it does2

not.  The same thing with easements.3

Also, in our submission to the4

Board, we cited several examples, not only the5

Rosedale example, but other BZA decisions6

unrelated to parking, that talked about common7

shared driveways and easements across others8

property.  It's recognized, it's a tool that9

is in common use to ensure that there is10

access to parking spaces.11

The second thing I want to mention12

about the easement is, it's not effective yet13

because it has not been recorded.  It will be14

recorded, but not necessarily in the form we15

have today, but it will be recorded to ensure16

that there is the shared access and driveway17

area, that is the principal concern of the18

Zoning Administrator, and that's what it will19

be when it's recorded.  So, for any20

allegations of it not being in the proper21

form, or not notarized properly, the recorded22
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document will be, and it will cover those1

forms.2

But again, it's also important to3

remember that the DCRA did not consider the4

easement, except for the driveway access5

easement, and that's what it was prepared for,6

to show that there would be common access.7

I also want to address the issue8

of the side yard, the area way and the9

retaining wall, and whether or not that's10

permitted in the side yards, or, you know,11

what structures can be there.12

If you'd turn to Section 2503 of13

the zoning regulations, it talks about14

structures in required open spaces, and it,15

specifically, talks about retaining walls16

being permitted, structures that are not17

greater than four feet in height, it allows18

railings around area ways, stairs leading to19

the ground from a door located in a story --20

Section 205.3, stairs leading the ground from21

a door located on a story in which the22
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principal entrance of the building is located,1

and then I would also direct your attention to2

Section 2502, projections into required open3

spaces, and 2502.7, specifically, talks about4

chimneys.5

So, to the extent you wanted some6

precise section of the regulations that deal7

with the chimney issues, and the area way8

issues, and the retaining walls, that's the9

foundation for it there.10

CHAIRPERSON MILLER:  Can I just --11

MS. BROWN:  Sure.12

CHAIRPERSON MILLER:  -- clarify13

while you are on this subject, because they14

were talking about the area ways or something.15

Okay, is that what we are talking16

about, 2503.4, stairs leading to the ground,17

and that it was the railing that was up to18

four feet?19

MS. BROWN:  I'm sorry, it's more20

of, I guess, a porch that's above the grade a21

little bit, and you are going down from the22
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principal floor, and the grade is maybe four1

feet below it.2

If you have front steps to your3

house, that's really what it's referring to.4

So, I misspoke, but it does allow railings.5

CHAIRPERSON MILLER:  Oh, oh.6

What is the situation with -- the7

plans showed the area way, but there's talk8

about a fence and/or retaining wall, correct,9

but that is not really relevant to what we are10

doing here, because we are only dealing with11

the building permit, is that correct, in your12

view?  Not relevant, and I'm talking about13

whether or not the owner decides to put a14

retaining wall and/or a fence on the property.15

MS. BROWN:  If he decides to put16

in a retaining wall or a fence, it would17

follow under Section 2503.2, that says a18

structure, not including a building, no part19

of which is more than four feet above grade at20

any point, may occupy any yard required under21

this provision.  Any railing required shall be22
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calculated in the measurement of this height.1

CHAIRPERSON MILLER:  Okay, but the2

building permit that's at issue here don't3

involve any walls or fences.4

MS. BROWN:  I, frankly, have not5

looked at the permitted drawings.  I have them6

back at the chair, and if they are on the7

drawings great, if not, they'll get another8

permit to put it in, and it will not affect9

side yard calculations or lot occupancy10

calculations.11

CHAIRPERSON MILLER:  Okay. So, I12

guess my question is, just in general, if the13

owner were to decide to do a fence or a14

retaining wall, would there need to be another15

building permit issued for that?16

MS. BROWN:  If it's not17

encompassed in the master building --18

CHAIRPERSON MILLER:  Right.19

MS. BROWN:  -- permit already,20

yes.21

CHAIRPERSON MILLER:  Okay.22
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MS. BROWN:  So, and also, chimneys1

are not included in lot occupancy, so that2

covers that.3

I also want to get to the street4

frontage issue, whether or not, as suggested5

by the Appellant, that when you turn the6

corner on the lot, whether the lot being7

reduced to 11 feet somehow affects the street8

frontage.  It doesn't, that goes to lot width,9

and lot width, if you look in the definitions10

under Section 199, says that if you have an11

irregular shaped lot, which this is, you take12

the average width.  So, that's what that13

element -- that goes to a lot width issue.14

And, at that point, it is width,15

not depth, as it turns the corner.16

The issue of whether when you turn17

the corner and the lot width changes from 1418

feet, it goes north, and then it goes east,19

and it narrows to 11 feet wide, I just want to20

point out that there are two different issues21

that were addressed in here.22
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Street frontage has to be 14 feet,1

lot width is judged on the average width, and2

that's going to be east to west is the width3

of this lot line, and I can just talk to that4

briefly and get the definition for you.5

CHAIRPERSON MILLER:  And, what are6

you saying is the average width?  Do we need7

to know that?8

MS. BROWN:  We don't need to know9

that, because we know that the average width10

is fine, because of the width in the back of11

Lot 18.12

CHAIRPERSON MILLER:  Okay.13

MS. BROWN:  And, back of Lot 17.14

So, the 11 feet is irrelevant,15

really, to the consideration of street16

frontage.17

Let me just switch -- also, the18

question of whether or not there's 11 feet at19

the width of the lot, there definitely is a20

subdivision issue that has nothing to do with21

the permit application.  That width was not22
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approved as part of the permit, or that1

dimension I should say.  So, to the extent2

that we are strictly focusing on the decision3

before us, it's the building permit, the 114

feet is strictly from the subdivision dated5

March, 2006, so that's another reason why we6

don't need to consider it.7

I think we've covered most of8

these issues already, but I did want to just9

talk to those in particular, because I think10

that Mr. LeGrant did a very good job of going11

through each of the points raised by the12

Appellants in total, and I'd be happy to13

answer any questions that you may have.14

And, obviously, the questions of15

the easements for the driveway, it goes to the16

stormwater management easements.  Easements do17

not affect this whatsoever, and again, I go18

back to my analogy of tax lots.19

CHAIRPERSON MILLER:  So, when the20

easement is recorded, is it then given to21

DCRA?22
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MS. BROWN:  Yes, it would be given1

to DCRA as verification, particularly, in this2

case since it's been appealed, that they, I'm3

sure, would want verification that -- 4

CHAIRPERSON MILLER:  Right.5

MS. BROWN:  -- it's recorded and6

part of the record.7

CHAIRPERSON MILLER:  Yes, I was8

just -- I'm curious about the process where9

there -- I think we have in the files10

Appellant's Exhibit No. 7, joint driveway11

parking area and use easements.  Is that --12

was that given to DCRA for purposes of showing13

that there was going to be access?14

MS. BROWN:  My -- 15

CHAIRPERSON MILLER:  In the16

application process.17

MS. BROWN:  -- my understanding is18

that it was shown to them only for purposes of19

driveway access, not for any other purposes.20

CHAIRPERSON MILLER:  Right, but21

does that become part of the file?22
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MS. BROWN:  Not to my knowledge.1

I think that it's more to satisfy their2

concerns that there is something, but that's3

something I think the Zoning Administrator can4

answer, what files he keeps.5

CHAIRPERSON MILLER:  Let me just6

switch to you, Mr. LeGrant, just to get this7

clear.8

MR. LeGRANT:  We have a copy in9

the file.10

CHAIRPERSON MILLER:  You have a11

copy in the file.  Okay.  So, that would be12

part of what you reviewed, in looking at how13

the --14

MR. LeGRANT:  Yes.15

CHAIRPERSON MILLER:  Okay.16

BOARD MEMBER LOUD:  Just one quick17

question, Ms. Brown, and I'm looking at18

Exhibit D-1. 19

In front of Lot 18, is there or20

isn't there a parking area?  I was a little21

bit confused by some of the earlier testimony22
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and cross exam.  I realize that there is a1

garage structure that's behind the building2

line in Lot 18, but I'm a little confused as3

to whether there's parking in front of the4

building line.5

MS. BROWN:  If I could refer you6

to another exhibit in our submission, which is7

Lot -- Tab B.8

BOARD MEMBER LOUD:  Tab B.9

MS. BROWN:  And, what that shows10

prior to the issuance of D-2, 11

BOARD MEMBER LOUD:  Okay.12

MS. BROWN:  There's an13

intermediate plat that didn't become an14

official document, but I included it to15

illustrate a couple things.16

One, the clouded areas show the17

changed dimensions on the houses at Lots 1918

and 20, to show you how they were changing the19

dimensions to make sure that they complied20

with lot occupancy.21

And, the second thing it does is,22
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it shows, with clarity, all the parking spaces1

that are going to be provided on the lots.  It2

shows for Lots 17 and 18 that they are in a3

garage, and it shows for Lots 19 and 20 they4

have two spaces each that are located in the5

rear yard.6

The rest of the area that shows a7

20-foot wide aisle is paved area, so it's8

circulation space, turnaround area.9

BOARD MEMBER LOUD:  So, if I10

understand you correctly, there are six11

parking structures.12

MS. BROWN:  There are six -- 13

BOARD MEMBER LOUD:  A total of14

six.15

MS. BROWN:  -- six parking spaces.16

BOARD MEMBER LOUD:  Spaces, I'm17

sorry.18

MS. BROWN:  Yes.19

BOARD MEMBER LOUD:  Okay.  Thank20

you.21

MS. BROWN:  Two in the back of 1922
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and 20, they are open spaces that are1

permitted in the rear yard, and again, it does2

not affect lot occupancy or rear yard3

dimensions whatsoever.  Those -- if you look4

to the parking regulations in the rear yard5

requirements, it definitely says that parking6

spaces are permitted in the rear yard.7

BOARD MEMBER LOUD:  Thank you.8

MS. BROWN:  Yes.9

CHAIRPERSON MILLER:  I think Mr.10

LeGrant did a really thorough job going11

through each of the issues, and I just want to12

ask you, as this came up in the Appellant's13

case, about like see what happens because of14

these regulations, and because of these15

easements, and I was under the impression in16

your cross that maybe it's not as bad as they17

may be portraying it to be.18

And, as we said that we are just--19

when we go back and think about these20

regulations, number one, we go through and21

look at the regs and see if, you know, if they22
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were properly analyzed and applied, and then1

the other question is about, you know,2

Appellant's point about the purpose of the3

regulations.4

And certainly, the purpose of the5

zoning regulations, I'm not going to say6

exactly what the purpose is, but I do believe7

that one of the purposes is certainly to have8

certain protections so that adverse impacts9

don't occur.10

So, I'm just wondering if you just11

want to address that briefly --12

MS. BROWN:  Sure.13

CHAIRPERSON MILLER:  -- as to the14

impact of this development on the surrounding15

properties, even though it's not a special16

exception.17

MS. BROWN:  First, the purposes of18

the zoning regulations are actually set forth19

in the zoning law itself, it's to regulate the20

height, bulk and density and uses of property21

and structures.22
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Secondly, when you go to our1

residential provisions, you will not see any2

purposes in there, and that's because it is --3

you are supposed to apply strictly what the4

provisions are in there.5

And, I think the issue partly is6

that, we are in an R-2 Zone, and, perhaps, the7

Appellants preferred this to be an R-1 Zone,8

where it only permit single-family detached9

dwellings, instead of semi-detached dwellings.10

And, the fact of the fact of the11

matter is that you won't have a rash of these.12

There's no danger of this happening13

everywhere, because each development would14

have to comply with the minimum lot area, all15

the dimensions that are required for lots, and16

if you can't meet that, then this cannot17

happen.18

So, you would have to have precise19

circumstances that would permit this.  But, if20

it's in an R-2 Zone, it absolutely would be21

allowed.22
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And, if you found the1

circumstances and came up with a lot2

configuration that met the regulations, it's3

permitted.  That's what the regulations tell4

us.5

And, I would also just point out6

that, you know, the idea of shared driveways7

or common access easements is pretty typical8

in this neighborhood, and I believe even Mr.9

Boley has one on his property, for the10

adjoining lot.  11

So, if these easements affect Dunn12

Whiskey's property, then it has to affect a13

lot more -- many more properties within this14

square.15

So, there's just no slippery slope16

here, because -- and again, when you meet the17

provisions for area requirements, lot width,18

and all those dimensions, building height and19

use, it's implicit that you are providing20

sufficient light, air and tranquility of the21

neighborhood, because that's what's written22
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into these codes.1

So, that's my response.2

CHAIRPERSON MILLER:  Okay.  I3

guess -- and my question as to what's there,4

you are saying that there is sufficient light5

and air and space.  Okay.6

MS. BROWN:  Absolutely, because it7

meets the zoning regulations, so there is --8

and each lot can only -- provides its own9

light and air, you can't borrow it from10

somebody, the adjacent property. I think that11

this Board has already ruled on that in12

previous cases, and it's also a case that was13

issued from the D.C. Court of Appeals, Evasi14

v. Stigletts, I believe is the case, and15

there's no right -- prescriptive right to16

light and easement from your neighbor's17

property.18

CHAIRPERSON MILLER:  Okay, thank19

you.20

I just also -- I just would want21

to throw in here that I'm not saying what the22
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purpose is, again, of zoning regs, but there1

is also another section that is often cited,2

which is the interpretation and application3

Section 101.1, which talks about that, "The4

provisions of this title shall be held to be5

the minimum requirements adopted for the6

promotion of the public health, safety,7

morals, convenience, order, prosperity, and8

general welfare to, (A) provide adequate light9

and air, (B) prevent undue concentration of10

population and the over crowding of land, et11

cetera."  I just wanted to just bring to your12

attention this provision if you want to see13

it, and it's getting late, so I don't think14

I'm going to read anymore from it.15

So, are you finished with your16

presentation of your case, Ms. Brown?17

MS. BROWN:  Yes, I promised to be18

quick, and I was.19

CHAIRPERSON MILLER:  Well, that's20

what happens maybe when you go last.21

MS. BROWN:  Right, right,22
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everything has been said.1

CHAIRPERSON MILLER:  I didn't know2

-- I guess you didn't have a witness to be3

crossed, so, okay, yes, did you want to say4

something?5

MS. SHERMAN:  Yes, I just want to6

-- I'll be very -- I'll be even briefer than7

you were.8

I just want to thank you all for9

this -- for the ANC, I think you have our10

resolution, I think it was mailed to you all.11

I mailed copies of it, and I think, actually,12

one of the ANC people mailed them to you as13

well.14

Basically, what we are asking you15

to do is simply to look really carefully at16

this, because it is such a big -- it's a17

really important, I think, decision.  If you18

believe that, in fact, the builder has19

followed matter of right, then, because we20

believe in the rights of property owners to do21

what they are allowed to do by law with their22
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property, then that's one thing.1

If you look at it and you feel2

that, in fact, there is some question, that3

maybe it really doesn't conform to what the4

zoning is requiring, even in its intent, then5

we would ask, as the resolution says, that you6

would order the developer to appear before the7

ANC to request special exception in accordance8

with proper procedures.9

So, it just depends. It's been a10

difficult -- this whole thing has been really11

difficult for the whole community, and for the12

ANC, basically, because, I think, we were not13

able to get a clear understanding from DCRA14

about whether this was being built correctly,15

whether the permits were given correctly.16

And, you know, this may not be the17

place to talk about process, but I just want18

to talk about how difficult it's been, because19

we were behind the curve the entire time.20

The building was going on, you21

know, Saturday, Sundays, Christmas, Mondays,22
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snow, sleet, rain, the building was going on,1

and we were trying to get answers from DCRA on2

whether, in fact, there were grounds, in fact,3

whether it was correctly being built.4

I mean, again, I think it's5

important that people have property rights.6

If zoning allows you to do it, then you can do7

it.  But, where there is any doubt, again, I8

would just like to mention that in terms of9

impact, you know, it's huge.  I mean, those10

buildings stick out like a sore thumb.  They11

are surrounding one story or two story12

bungalows, and they are McMansions, they are13

huge, In think in scale, but also in14

character.15

It's a neighborhood of open16

porches, of big windows, it has a feeling of17

openness, and these two -- these four18

buildings look like fortresses. So, I think in19

any way that you look at it they would not be20

compatible with the scale of the neighborhood.21

But, as I said, the ANC believes22
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that if the developer is building matter of1

right, and there's no question, then that's2

his right.  If there's any question, though,3

I think it's important to -- we would just ask4

that you think really carefully about the5

impact of this kind of decision, this kind of6

interpretation, not only in this case, but in7

future cases as well.8

Thanks very much.9

CHAIRPERSON MILLER:  Thank you. 10

MS. SHERMAN:  That was short.11

CHAIRPERSON MILLER:  No, that's12

fine, you are entitled.13

Where we are, we are at the end of14

the proceeding almost.  You are one of the15

Appellants.  The other Appellant, if you have16

any other closing arguments you want to make,17

you can.18

MR. BOLEY:  Very short as well.19

CHAIRPERSON MILLER:  Or rebuttal.20

MR. BOLEY:  Counsel for the owner21

mentioned, I think, that there were six22
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parking spaces, if I remember correctly, in1

response to Member Loud's question.  The owner2

says on page three of its memorandum, "the3

plans for the site contemplate three parking4

spaces for each house."  Maybe they are5

talking about each house being the semi-6

detached, I don't know.  They are saying six7

parking spaces, I thought they were saying 12.8

It's on page three.9

CHAIRPERSON MILLER:  Page three of10

what?11

MR. BOLEY:  So far as --12

CHAIRPERSON MILLER:  Page 3 of13

what?14

MR. BOLEY:  -- page three of the15

opposition of the property owner.16

I think the issues have been very17

well phrased to the Board.  I think you set18

them very clearly.19

We are arguing that you must look20

at the use of the property.  That's what21

zoning does.  It's different from taxes and22
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assessments, when you have these things that1

-- we keep calling them easements, because2

that's what the developer called the piece of3

paper that he signed with himself, but they4

are not easements.  I can't tell you -- they5

redefine the lot lines, and I submit to you6

that if you allow this kind of a thing to7

happen, to allow an owner, basically, to8

privately zone the area, because he does it9

through these easements, you really render10

meaningless the whole thrust of -- much of the11

thrust of many of the regulations that we have12

complained about.13

And, this issue covers at least14

six or seven of the points, if not more, that15

we made, and that's the issue we put to you16

for determination.17

Thanks, appreciate your patience.18

CHAIRPERSON MILLER:  Thank you19

very much.20

Okay, at this point, we are going21

to set a schedule for the rest of this case,22
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and I'm inclined to put this on our agenda for1

the next decision meeting, which is July 31st.2

I mean, I'll hear, certainly, comments back3

from the parties.  That would be our decision4

making.5

And then, we can calculate6

backwards for any additional filings, which7

the parties would like to submit into the8

record for our consideration.9

MR. BOLEY:  By when, Madam Chair?10

CHAIRPERSON MILLER:  Well, Ms.11

Bailey, if we have a July 31st decision12

meeting, when would be the last day that we13

would accept filings?  And then we can discuss14

what kind of filings.15

ZONING SPECIALIST BAILEY:  Do you16

not anticipate responses, or are we going to17

be asking for responses once the submissions18

come in?19

CHAIRPERSON MILLER:  I don't20

anticipate responses, but I don't know.  Let's21

just -- we can move backwards after that.  We22
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can hear from the parties what kind of filings1

they want to make, and whether we need2

responses.3

ZONING SPECIALIST BAILEY:  If no4

responses are anticipated, Madam Chair, then5

I would suggest, perhaps, July 23rd.6

CHAIRPERSON MILLER:  Okay, and if7

responses were anticipated?8

ZONING SPECIALIST BAILEY:  I would9

say July 19th, or, perhaps, even the 18th.10

CHAIRPERSON MILLER:  Well, let's11

talk about this just a little bit.12

what kind of filings does anybody13

want to submit?14

MR. GREEN:  It's my understanding,15

Madam Chairman, that you wanted us to provide16

to you a reduced map of the, I guess, A-1, and17

we will do that.18

CHAIRPERSON MILLER:  Okay.19

ZONING SPECIALIST BAILEY:  Madam20

Chair, there are things -- there are a couple21

of things that I have listed, I'm not sure if22
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it's still warranted or not, but I would just1

put on the record, the Appellant was to2

provide relevant case law.  I think Mr.3

Etherly had asked for that.4

CHAIRPERSON MILLER:  Relevant case5

law on what?6

MR. BOLEY:  Easemented land7

doesn't count.8

CHAIRPERSON MILLER:  Easement -- 9

MR. BOLEY:  In other words,10

whether or not when you have an easement11

covering land, whether that land counts for12

minimum lot size frontage, similar matters.13

We said we'd provide case law to you on that.14

CHAIRPERSON MILLER:  Okay, would15

you still like to do that?16

MR. BOLEY:  Yes.17

CHAIRPERSON MILLER:  Okay.18

MR. BOLEY:  We also said that we19

would provide you with precedent on the20

question of the expertise of the Acting Zoning21

Administrator, in the context of this22
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proceeding.1

CHAIRPERSON MILLER:  Okay.  Do you2

anticipate that to be in the form of a motion3

that would need a response, or just a4

memorandum?5

MR. BOLEY:  I would put in6

whatever DCRA -- 7

CHAIRPERSON MILLER:  Okay, ms.8

Brown, would you, and, Mr. Green, would you9

want to respond to that?10

MS. BROWN:  Madam Chair, what I11

would suggest is if we, perhaps, get those12

post-hearing submissions in on, perhaps, July13

18th or 19th, and then we all would do post14

findings of fact and conclusions of law and a15

proposed order, due to July 23rd, and any16

response to what was submitted earlier would17

be incorporated in our findings.18

CHAIRPERSON MILLER:  That would be19

very helpful.  I didn't know if the parties20

wanted to proceed that way, since you already21

briefed the issue.  But, after having this22



447

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

hearing, actually, DCRA, we don't have yours1

in writing, but -- 2

MR. GREEN:  But, we think we have3

given a pretty exhaustive presentation.4

CHAIRPERSON MILLER:  That's true,5

it was very helpful.  But, if the parties want6

to submit proposed findings and conclusions of7

law, that would be very helpful.8

MR. BOLEY:  Madam Chair, when will9

a transcript be availabLe?10

MR. MOY:  Madam Chair, the11

transcripts, typically, take between ten to 1412

days.  If the Board wishes, I can try and13

expedite that, if that's what the Board would14

desire.15

MR. BOLEY:  Would it be helpful to16

the Board to see briefs from the parties with17

citations to the transcript showing the parts18

of the transcript that they consider to be19

most significant, in connection with their own20

arguments?21

CHAIRPERSON MILLER:  Personally, I22
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don't think it's necessary.  I mean, I think1

-- it's not necessary to my deliberations.2

Sometimes it is, but I think that we've gone3

through the regulations very carefully, and I4

think it's a legal -- it's a legal issue.  I5

mean, you can put your legal arguments again6

in writing, and so I don't think we7

necessarily have to see what a witness said.8

I don't -- to me it's not a fact-based kind of9

issue.10

So, I don't think we -- I didn't11

know whether the parties needed to look at the12

transcript, but I also think parties -- can13

the parties also themselves order an expedited14

transcript?  I'm not sure.  Yes, okay, okay.15

So, I think that Ms. Brown has16

proposed a good schedule, and can U just hear17

from the other parties, and then we can go18

forward.19

Is that amenable to everybody20

here?21

MR. BOLEY:  Could you go over the22
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schedule again, please?1

CHAIRPERSON MILLER:  I think it's2

July 19th you would file whatever briefings3

you wanted to address, such as you would file4

the memorandum or whatever you want to call5

it, regarding the Zoning Administrator's6

situation, and any case law that's precedent7

that you wanted to our attention, and then,8

again, DCRA is going to put that chart in the9

file.  Those were the things that I heard was10

going to be coming in.11

And then, on July 23rd, all the12

parties could file proposed findings and13

conclusions of law, which would -- which could14

address what's already been filed the week15

before, could be incorporated in that, but in16

any event, would address the issue on appeal.17

And then, on July 31st, this Board18

would deliberate on it.19

BOARD MEMBER LOUD:  Madam Chair,20

I'd like to ask, for my consideration, one of21

the issues that's still unclear to me, and I'd22
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like to ask Ms. Brown to include this in her1

post-hearing brief, is the number of parking2

spaces and the location of parking spaces,3

with respect to Lots 17 and 18, because the4

exhibits portray a certain scenario, and then5

as has been indicated by the Appellant, the6

briefings indicate a different kind of7

scenario.  So, I'm just -- I just need it to8

be clarified.9

MS. BROWN:  If it would help, I10

can give you a quick clarification now, if11

it's acceptable to respond, it may help how12

others draft it.13

The pleading that we submitted was14

based on the covenant or the easement document15

as prepared, but depending on the outcome of16

your rulings on these issues, we would revise17

it to incorporate.18

So, and I'll address that more in19

my pleadings, but that's why there are two20

different numbers.21

CHAIRPERSON MILLER:  Okay, so I22
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think we are going to go with that schedule,1

not hearing any complaints about that, except2

Mr. Green, are you planning on filing proposed3

findings and conclusions of law?  I see a4

reluctance on your part.5

MR. GREEN:  You know, well, I6

probably will, but I don't -- you know, in7

light of the exhaustive presentation that8

we've made, I think it's repetitive, but, you9

know, I'll just say the same thing again.10

CHAIRPERSON MILLER:  Okay, let me11

say this, because we are not ordering the12

transcript, and it was quite exhaustive in the13

presentation, but we don't have from DCRA14

anything in writing, like we do from the other15

parties.16

So, what I would suggest that17

would be very helpful for the Board, would at18

least if you could address those -- the 1319

issues that Mr. LeGrant went through at the20

hearing, and put that in writing.21

MR. GREEN:  We will.22
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CHAIRPERSON MILLER:  Okay, thank1

you.2

Okay, and I believe the other3

parties are going to be filing differently,4

proposed findings and conclusions of law?  All5

right.6

Do we need to recap, ms. Bailey?7

ZONING SPECIALIST BAILEY:  Madam8

Chair, the submissions from the parties are9

due July 19th, the responses, including the10

findings of fact and conclusions of law, are11

due July 23rd.  The Board will consider a12

decision on July 31st.13

CHAIRPERSON MILLER:  Great, thank14

you.15

Any other questions?16

Oh, my, okay, then I guess we can17

say goodnight then, and this hearing is18

adjourned.19

(Whereupon, the above-entitled20

matter was concluded at 8:45 p.m.)21

22
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