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P-ROGCGEEDI-NGS
10:18 a. m

CHAI RPERSON M LLER:  Thi s heari ng
w |l please cone to order.

Good nor ni ng, | adi es and
gentleman, this is the July 10th Public
Hearing of the Board of Zoning Adjustnent of
the District of Colunbia.

My nane is Ruthanne MIler. [''m
t he Chairperson of the BZA. Joining ne today
to ny left is M. Mirc Loud, who is the
Mayor al Appointee. M. John Mann next to him
representing NCPC. M. difford Moy with the
Ofice of Zoning, Sherry dazer wth the
O fice of Attorney General. Bryan St ockt on,
Legal Intern wth the Ofice of Attorney
General this sumer and Ms. Beverly Bailey
wth the Ofice of Zoning.

And joining nme very shortly --
actually right now is M. Curtis Etherly.
He's the Vice Chair of the BZA and al so com ng

out shortly is M. Geg Jeffries representing
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t he Zoni ng Conmm ssion on the BZA

Copies of today's agenda are
avail able to you and are located to ny left in
the wall bin near the door.

Please be advised that this
proceeding is being recorded by a Court
Reporter and IS al so Webcast l'ive.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room

When presenting information to the
Board, please turn on and speak into the
m crophone, first stating your nanme and hone
addr ess. Wen you are finished speaking,
pl ease turn your m crophone off so that your
m crophone is no |onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are
| ocated to ny left on the table near the door

and on the witness table.
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Upon comng forward to speak to
the Board, please give both cards to the
reporter sitting to my right.

The order of procedure for special
exceptions and variances is (1) statenment and
witnesses of the Applicant; (2) governnent
reports I ncl udi ng Ofice of Pl anni ng,
Departnent of Public Wrks, DDOI, etcetera,;
(3) report of the Advisory Neighborhood
Comm ssion; (4) parties or persons i n support;
(5) parties or persons in opposition; (6)
cl osing remarks by the Applicant.

Pursuant to Section 3117.4 and
3117.5 the followng tinme constraints will be
mai nt ai ned. The Applicant, Appell ant, persons
and parties except an ANC i n support including
W tnesses 60 m nutes collectively.

Appell ee persons and parties
except an ANC in opposition including
W t nesses 60 m nut es col l ectively.

I ndi vi dual s three m nutes.

These tinme restraints do not
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I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
W tnesses is permtted by the Applicant or
parties.

The ANC in which the property is
| ocated is automatically a party in a speci al
exception or variance case. Nothing prohibits
t he Board frompl aci ng reasonabl e restrictions
on cross examnationincludingtinme limts and
limtations onthe scope of cross exam nati on.

The record will be closed at the
conclusion of each <case except for any
materi al s specifically requested by t he Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning.

After the record is closed, no
other information will be accepted by the
Boar d.

The Sunshine Act requires that the

public hearing in each case be held in the
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open before the public. The Board nmay
consistent withits rules of procedure and the
Sunshi ne Act enter Executive Session during or
after the Public Hearing on a case for
pur poses of reviewing the record or
del i berati ng on the case.

The deci sion of the Board in these
contested cases nust be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage nenbers of the Board in
conversati on.

Pl ease turn off all beepers and
cell phones at this tine so as not to disrupt
t hese proceedi ngs.

The Board wll not consider any
prelimnary matters.

Prelimnary matters are those
which relate to whether a case wll or should
be heard today, such as request for
post ponenent, continuance or wthdrawal or

whet her proper and adequate notice of the
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heari ng has been given.

If you are not prepared to go
forward wwth the case today, or if you believe
that the Board shoul d not proceed, nowis the
time to raise such a matter.

Does t he staff have any
prelimnary matters?

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, Menbers of the Board, to everyone good
nor ni ng.

Yes. W do. And it has to do
with Application No. 17634 of Robert D. and
Marina Tackitt. There is a request for this
application to be postponed.

CHAI RPERSON M LLER: Are the
parties here in that case? Could you cone to
this table please?

Have a seat.

M5. TACKI TT: | would like to
w t hdraw ny request to postpone --

CHAI RPERSON M LLER  Wait. Could

you identify yourself first please?
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M5. TACKI TT: l|'"m sorry. [ m

Mari na Tackitt.

CHAI RPERSON M LLER  Yes. (kay.

M5. TACKI TT: One of the owners of
the property. And | would |like to wi thdraw ny
request to postpone and just proceed today
w th our request.

CHAI RPERSON M LLER:  Ckay. W'l
take you then in the order that you're on the
agenda - -

M5. TACKITT: Ckay.

CHAl RPERSON M LLER: -- which |
think is second.

s that correct, Ms. Bailey?

Wait, | have a question though
before we -- are there other parties that are
under the inpression that you' re w thdraw ng?
Didyou file sonething requesting to w thdraw?
| mean, requesting postponenent, |'msorry?

M5. TACKITT: We did. But we did
file sonething.

Thi s IS ny archi tect Pau
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WIIlians.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: Paul WI son.

CHAI RPERSON M LLER: I was
expecting you to may be postponing as well,
because you filed that and |I'm wondering if
there are other individuals in the comunity
who are now thinking you're going to be
post poni ng and are not here for that reason?

M5. TACKITT: Vell, we have our
nei ghbors here. | don't knowif they are here
to observe or testify.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: And there's no one
else -- we have one other neighbor on the
ot her side who has attended other neetings,
but to ny know edge, he doesn't know that we
I ntended to postpone. W didn't tell him
t hat .

CHAI RPERSON M LLER:  Ckay.

How about the ANC? D d they know

you were requesting a postponenent ?
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MS. TACKITT: W didn't nention
t hat when we were -- when we presented to the
ANC and we didn't -- | didn't notify themt hat
we were postponing, did you, Paul?

MR, W LSON: No. Paul W/ son of
323 C Street, S.E., Washington, D.C

| sent a fax over to | believe M.
Nero a couple of weeks ago requesting a
post ponenent and we were told at that tine we
needed to appear before the Board to request
a post ponenent. So, as far as | know, no
other parties have been notified of our
request .

M5. TACKITT: We were told that it
was too |late to request a postponenent, that
we woul d have to do it in person at the Board
meet i ng.

VI CE CHAI RPERSON ETHERLY: If |
may, Madam Chair, very quickly.

Thank you both very nmuch for your
presence and your testinony.

Are there any ongoi ng di scussi ons
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at this time with the ANC? | believe where |
file indicates is that at this point the ANC
has voted to not take a position --

M5. TACKITT: Correct.

VI CE CHAI RPERSON ETHERLY: -- on
t he case. And the postponenent |etter that we
received from you, M. WIlson, indicated that
t here was possi bly going to be sone additi onal
ongoi ng di scussi ons potentially.

At Exhibit Nunber 24, the letter
reads. "The Tackitt's are requesting the
delay in order to anmend their application,
file additional statenments and submt
addi ti onal docunents. They also plan to neet
again with ANC-6C.

It nost certainly is not necessary
I f your confortable and prepared to go forward
today. That is definitely not an issue. But
just internms of getting a sense of whet her or
not the ANC is expecting additional tine for
di scussi on or deliberations.

M5. TACKI TT: The ANC to ny

NEAL R. GROSS
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knowl edge doesn't have an expectation that we
wi |l be com ng back to them

VI CE CHAI RPERSON ETHERLY: Ckay.

M5. TACKITT: They did not task us
to do anyt hi ng.

VI CE CHAI RPERSON ETHERLY:  Ckay.

M5. TACKITT: In order for --

VI CE CHAI RPERSON ETHERLY: Thank
you.

Thank you, Madam Chair.

CHAl RPERSON M LLER: | want to
note that we do have a request for party
status in this case from Severi no Mendoza.

| s that person here today?

| think that --

M5. TACKITT: He is not here.

CHAl RPERSON M LLER: Ckay. I
think he indicated that he would not be in
Washington, D.C. during this time. But | just
wanted to nake sure. Ckay.

kay. If you're withdraw ng that

then we'l|l take you in order.
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M5. TACKITT: Okay. Thank you.

CHAI RPERSON M LLER: Ckay. Then |
guess at this point, M. Bailey, would all
individuals in the audience who intend to
testify today please stand to take the oath
and Ms. Bailey wll admnister it.

ZONI NG SPECI ALI ST BAI LEY: Woul d
you pl ease rai se your right hand?

Do you solemmly swear or affirm
that the testinony that you will be giving
today will be the truth, the whole truth and
not hi ng but the truth.

(ALL)

ZONI NG SPECI ALI ST BAI LEY: Thank
you.

CHAl RPERSON M LLER: Wul d vyou
call the first case pl ease?

ZONI NG SPECI ALI ST BAI LEY: The
first case is Application No. 17652 of Sally
Aman and Gegg Porter, pursuant to 11 DCMR
3104.1 for a special exception to allow a

three-story addition to an existing single-
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famly row dwelling under Section 223, not
nmeeting the |lot occupancy requirenents of
Section 403. The court requirenents, Section
406, and nonconform ng structure provisions,
subsecti on 2001. 3.

The property is zoned R-4. It's
| ocated at 121 6th Street, N E., Square 867,
Lot 817.

CHAl RPERSON M LLER:  Thank you.

Good nor ni ng.

Wuld you identify yourself for
the record pl ease?

M5. FOALER [''m Jennifer Fow er
of 1742 D Street, S.E., in D C

MR. PORTER. G egg Porter, one of
the owners at 121 6th Street, N E

CHAI RPERSON M LLER: Ckay. And
you're here for a special exception.

Wuld you like to give a little
bit of a summary of your case and address the
test alittle bit.

M5, FONLER: Sur e.

NEAL R. GROSS
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CHAl RPERSON M LLER: Ckay. I
think the case is pretty full on this. The
record is pretty full on this case.

M5. FOALER: We have support from
al | the applicable neighborhood groups,
H storic Preservation as well as the adjacent
nei ghbors and the O fice of Planning.

| would Ii ke to show you -- | have
a nodel that | brought so you can see the
proj ect.

This is the original house that
was built in 1800s and this is the addition at
the back. And | just wanted to poi nt out that
the rear portion of the addition, the two-
story, 1is wessentially buy right project
because there is an existing structure there.

W would be increasing the open
court to five feet instead of four and a hal f.
So, we are reducing the | ot occupancy.

So, really the reason why we are
here is for the exception is because of this

third-floor edition because we're adding this
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l'iving space here and extending the
nonconform ng court.

And we just wanted to point out
that it is nodest in size. Wen you |ook at
the adjacent properties you see the nassing
and the scale of this block. W're really not
even getting close to where the other
nei ghbors are in terns of the | ot occupancy
and t he massi ng.

So, we feel like it's a very
nodest edition and it's not going to change
the character of the street -- of the
nei ghbor hood.

W did do flag tests as well so
it's not visible from the front. It's
mnimally visible from Constitution, but
Hi storic Preservation was fine wth the anount
of visibility.

CHAI RPERSON M LLER:  What ki nd of
tests did you do?

M5. TACKITT: A flag test.

CHAl RPERSON M LLER: A flat test?

NEAL R. GROSS
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M5. TACKITT: Flag. Flag.

CHAI RPERSON M LLER:  What's that?

M5. TACKITT: Well, you stand up
on the roof wth aflag -- with a pole with a
flag and take pictures, just to see what
height. And we originally started out with a
12 foot distance fromthe old roof to the top
of this edition and based on the flag test we
took it down to 10 feet.

So, we did change the roof Iline
and that was one of the revisions that |
bel i eve you have revi sed pl ans whi ch show t hat
change. So, we have reduced the height
through the course of the neighborhood
meeti ngs and goi ng through Hi storic.

CHAI RPERSON M LLER: That nodel is
fantastic.

Can you tell ne. | thought that
you weren't seeking relief from the court
requi renents but you are?

M5. TACKITT: It's an existing

nonconform ng --
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CHAI RPERSON M LLER: It's
exi sting?

MS. TACKITT: Yes.

CHAI RPERSON M LLER: It's not
I ncreasi ng?

M5. TACKITT: Right.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: Yes. W're actually
i ncreasing the width to five feet but it's
still nonconform ng.

CHAI RPERSON M LLER:  Ckay.

V5. TACKI TT: So, we're
mai nt ai ni ng that nonconf or mance.

CHAI RPERSON M LLER: And can you

just -- | don't know if you can point out on
that nodel. 1It's really hel pful for ne.

You' re decr easi ng t he | ot
occupancy by increasing the side yard. I's

that correct?
MS. TACKI TT: Correct. Yes.
CHAl RPERSON M LLER: VWhere 1is

t hat ?
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M5. TACKITT: This space right in
here. You can see the property line in there.
And | can hand this up if you want to take a
| ook at it?

CHAl RPERSON M LLER: | can see.
Can you all see?

M5. TACKI TT: So, the space from
the property line to the existing structure is
currently about four and a half feet. So, all
of that space is counted against us in the | ot
coverage. By backing it off the six inches,
we' re reduced the | ot coverage by increasing
that court to five feet.

So, it's kind of a technicality,
but it's -- we've gained six inches of open
space. But it allows all of that area to be
counted as open space.

Does that nake sense?

CHAl RPERSON M LLER: Wl |, are you
I ncreasi ng any nonconformty?

You' re reduci ng sone?

MS. TACKI TT: Yes.
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CHAl RPERSON M LLER: s that
right?

M5. TACKITT: Right.

CHAI RPERSON M LLER: You' re not
I ncreasi ng any?

M5. TACKI TT: Ri ght. But we're
still --

CHAI RPERSON M LLER: An addition
to a nonconformng --

M5. TACKITT: We're adding -- yes.
We're adding |iving space to a nonconform ng
structure.

CHAl RPERSON M LLER: Ckay. Oh,
can you show where the wi ndows were that you
renoved?

M5. TACKITT: Those were right
here on the side and they're still in the
nodel , but they're not on the plans anynore.
So, on the side of the third floor facing the
north and that was per the request of these
nei ghbors at 123 6th Street.

CHAI RPERSON M LLER: And their
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concern was that you could see into their rear
yard? |Is that right?

M5. TACKITT: They were concerned
about views into their back w ndows from up
t here and at one poi nt we had negoti at ed doi ng
hi gh wi ndows. Li ke clear story w ndows and
they didn't -- they still -- even high even
t hough that you would have to step on a stool
to | ook down, but they didn't want that.

So, we agreed to renove those
w ndows for them

CHAI RPERSON M LLER: | don't have
any further questions.

Does anybody el se have a question?

Anyt hing el se before we go to the
O fice of Planning?

MS. TACKI TT: | think that's it.
| have sone additional photos iif vyou're
I nterested in | ooking at them

But this one, in particular, the
roof views you can see this is where the

addi tion would be and you can see the party
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wall how high -- you know, the height
differential there. How |low their house is
conpared to the other two houses.

CHAI RPERSON M LLER: Can you al so
just show why there is no adverse inpact as a

result of the addition?

MS. TACKITT: | think there's a
m ni mal anount of inpact. | would say there's
no i npact. But like | said, this structure

back here is all exactly the sanme hei ght and
everything as they have now. So, it's really
this additional structure here.

And because of the orientation,
you know, the sun to the east to west, there's
going to be sone light that's lost. But the
nei ghbors were okay wth that. You know, they
signed off on the project. So, | feel Ilike
it's a mniml inpact on them

And these neighbors are not
| npacted at all because we're not going back
any further. This is the existing |line of the

addi tion right now
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CHAl RPERSON M LLER: kay. Good
nor ni ng.

MR RICE: Good norning, Madam
Chai r, Board. My nane is Stephen Rice with
the Ofice of Pl anning.

The Ofice of Pl anni ng does
support the application. The record is pretty
full. W feel that the Applicant has net the
three tests that are involved wth t he speci al
exception that's requested.

W net with the Applicant and |
spoke with the neighbors to the north, had
initially had issues with the addition. But
as stated, the third floor has been reduced in
hei ght, nearly roughly two feet or so. And
al so the series of windows that woul d face the
north property have been repl aced. el |,
actually renoved.

And as noted the 4.5 foot wde
side yard wll actually increase the |ot
cover age because she's planning toincrease it

from4.5 to 5 feet which is the m ni nrum
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And everything elseis pretty ful
that's in the record.

The view from the front of the
property shoul d not be undo and even fromthe
north which is Constitution Avenue, since the
hei ght of the third floor has been reduced,
should be -- should not have any negative
| npacts.

And even fromthe rear, there's a
series of two-story and one-story carriage
houses and garages. So, the addition fromthe
rear should not be really visible from the
alley. And if so, it shouldn't be anything
t hat shoul d cause any probl ens.

We have received support letters
or comments of support fromHPRB, the Historic
Preservation staff, Capitol H |l Restoration
Soci et y, the Stanton Park Nei ghborhood
Associ ation. There are land use commttees
support the application.

And al so we have comments. Well,

the Applicant has indicated support fromthe
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ANC but we have not received that letter yet.

The neighbors do support the
proj ect . The neighbor to the south has
provided a letter of support and also the
nei ghbors to the north with the condition that
the windows will not be a part of the third
fl oor. And that's sonething that the
Appl i cant has worked out with the nei ghbors.

So, it turned out to be a good
situation overall and the Ofice of Planning
does support the application.

Thanks.

CHAI RPERSON M LLER:  Thank you.

| don't believe we have in our
record anything in witing from Capitol H Il
Restorati on Soci ety or St ant on par k
Nei ghbor hood Associ ati on.

Did you have sonething in witing
or did they just informyou?

MR Rl CE | think | do have at
| east an e-mail from both.

CHAl RPERSON M LLER:  Ckay.
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MR RICE: WMaybe al so a hard copy.
It's been awhile. | can check.

CHAl RPERSON M LLER: | just wanted
to confirm where, you know, how that was
subst anti at ed. | mean, | Dbelieve you. W
just didn't get anything.

So, we're relying on you.

My other question is it just goes
totherelief that's needed. | think when you
did your analysis you had -- | knowit's the
| ot occupancy and they have an existing
nonconform ng si de yard.

You nentioned rear yards and they
menti oned court.

MR R CE: Ckay. Well, | think
there was a brief nonent of confusion. I
thought that they were also applying for
relief fromthe rear yard because it sort of--
there's an odd shape. One portion of the rear
yard is only 12 feet deep and the other
portion is 38 feet or so.

So, we took the men, the average
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of those two and the average cane up to, |
t hi nk, 25 feet which is above what's required.
| think it's a 20-foot mnimumin the R-4.

So, there is no need for relief
fromthe rear yard.

CHAI RPERSON M LLER: What' s your
position on whether or not they need relief
fromthe court requirenents?

MR R CE It's an existing
situation.

CHAIl RPERSON M LLER: It's an
exi sting. Ckay.

MR, RICE: So, they are not going
to enlarge or change or nmake it any snaller.
So, it shouldn't be an issue.

CHAl RPERSON M LLER:  Okay.  Any
ot her questions fromthe Board?

Do you have any questions for the
O fice of Planning?

Do you have a copy of the report
to begin wth?

M5. TACKITT: | don't have a copy
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of the report, but he's going to send it to
me.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: | do have the letter
fromStanton Park if you want ne to submt it
for the record.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: And | guess when we
applied for the relief | wasn't clear.
Probably the application does state that we're
requesting the rear yard -- special exception
for the rear yard, but he did clarify for us
that we didn't need that.

CHAI RPERSON M LLER:  Ckay.

I s anyone fromthe ANC here?

Is there anybody else in the
audi ence who wi shes to testify in support or
opposition to this application?

Ms. Fowl er, you didn't have any
guestions for Ofice of Planning, did you?

M5. FOALER:  No.

CHAI RPERSON M LLER: Ckay. At
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this point then if there are no further
guestions for the Board, we're ready for any
cl osing remarks you want to make.

M5. TACKITT: | don't really have
anything to add except to say thank you for
your tinme and thank you to M. Rice for his
report and for his tinme nmeeting with us on the
Site.

Thank you.

CHAI RPERSON M LLER:  Anyt hi ng el se
fromthe Board?

kay. | think then I'm going to
have us deli berate under notion.

And | would nove to approve
Application of Sally Aman and Gegg Porter
pursuant to 11 DCMR 3104.1 for a special
exception to allow a three-story addition to
an existing single-famly row dwelling under
Section 223, not neeting the |ot occupancy,
Section 403, Court Requirenents, Section 406
and nonconf or m ng structure provi si ons,

Subsection 2001.3 in the R4 District at
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prem ses 121 6th Street.

Do | have a second?

BOARD MEMBER LOUD:  Second, Madam
Chai r.

CHAI RPERSON M LLER: Ckay. I
think we can run through this pretty quickly
because there is no opposition on this and
there's a full record and | appreciate that
nodel. | think that was excellent in show ng
how this particular project has no really
adverse inpacts on adjacent properties. |t
falls wunder 223 clearly and it has been
constructed actually to inprove the area
around it. It increases the side yard. It
decreases the | ot occupancy.

It doesn't have a negative inpact
on the adjacent properties. The owner has
worked with the adjacent neighbor and has
actually addressed privacy concerns by
el i m nati ng w ndows.

She has shown wus how it's in

character with the nature of the nei ghborhood.
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It has the support of the Hstoric
Preservati on Board.
ANC-6C, it's been told us that

t hey have supported it, but we don't have a

report. But we we'll rely on Ofice of
Pl anni ng. And Capitol HilIl Restoration
Soci ety supports it. St ant on Par k
Nei ghbor hood Associ ati on. W now have a

| etter fromthem supporting it.

So, therefore, | think that not
too much nore needs to said. W can rely on
the excellent report of Ofice of Planning.

Any further comments on this?

kay. Then all those in favor say
aye.

( AYES)

CHAI RPERSON M LLER: Al'l  those
opposed? All those abstaini ng?

And would vyou <call the vote
pl ease?

ZONI NG SPECI ALI ST BAI LEY: Madam

Chair, the vote is recorded as five, zero,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

34

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

35

zero to approve the application.

Ms. MIller nade the notion, M.
Loud seconded. M. Mann, M. Etherly, M.
Jeffries support the notion.

CHAI RPERSON M LLER:  Thank you.

And as we have no party in
opposi tion, | would suggest that we wai ve our
rules and regulations requiring a full order
in this case and issue a summary order.

ZONI NG SPECI ALI ST BAI LEY: Summary
order.

Ckay. Consensus of the Board is
to do that.

Ckay. Thank you.

ZONI NG SPECI ALI ST BAI LEY: Ready
for the next case?

CHAl RPERSON M LLER:  Sure.

ZONI NG SPECI ALI ST BAI LEY:
Application No. 17634 of Robert D. and Marina
Tackitt, pursuant to 11 DCMR 3103.2, for a
variance fromthe | ot occupancy requirenents

under Section 403, a variance from the rear
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yard occupancy requirenments under Subsection
2500.3 and a variance from the nunber of
stories, height Iimtations under Subsection
2500. 4. All of this is to allow the
construction of atwo-story accessory buil di ng
for use as an artist studio,. The property is
zoned R-4 and it's | ocated as 620 East Capitol
Street, N E., Square 868, Lot 58.

CHAI RPERSON M LLER:  Good nor ni ng.

|"m going to ask you to introduce
your sel ves for the record again.

M5. TACKITT: Yes. "' m Marina
Tackitt and I' mone of the owners of 620 East
Capitol Street, N E.

MR WLSON: |'mPaul Wlson. |'m
the architect for the project and the agents.
My address is 323 C Street, S.E., Wshi ngton,
D. C

CHAl RPERSON M LLER: Ckay. And
|"mjust going to ask for the record whether
M. Mendoza is here who applied for party

status in this case?
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kay. Not hearing fromhi mand we
have an i ndi cation that on his application for
party status it says, | wll not be in
Washington, D.C. during the time of the
heari ng.

And | also want to ask if anyone
from the ANC is here, because the ANC is
automatically a party to the case al so?

Ckay. Not seei ng anyone.

W need to deal with the party
status application first before we get into
the nmerits of the case.

M. Mendoza appears from the
application to be an nei ghbor that is adjacent
to the project at issue in this case. And he
has supported -- | nean, he has submtted a
| etter in opposition to the application.

And one of the tests of party
status is to show that you're going to be
I npacted differently fromot her nenbers of the
general public. And he may do that here in

this letter. However, the other side of party
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status is it's granted so that they can
participate fully in the hearing.

And since M. Mendoza is not here
to participate in the hearing, | woul d suggest
that we deny party status and take the
application I ncl udi ng hi s letter and
attachnents as testinony into the record --
for evidence in the record in any event.

Do you have other coments on
this?

So, is it the consensus of the
Board then to deny party status in the case?
kay. Than that's what we'll do. W'l take
this application, which is Exhibit Nunber 23
into the record as evidence in opposition.
And we'l| proceed now with the case.

M5. TACKITT: W have a -- we're
proposing a two-story garage to be built in
the back of our property to essentially drop
In on top of an existing parking pad.

This is it and right now the

exact dinmensions of thisis 20 by 20. It wll
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drop into a 20 by 20 parking pad facing, of
course, the alley side and backyard side.

The plan for the building is all
exposed area wll be brick just Ilike the
house. And the building is consistent with
structures on the alley of our block. And we
also plan to put a green roof on the top of
the two story.

The flat roof is consistent with
the style of our existing house as well. So,
the green roof would sit nicely on top of
t hat .

The original property -- the
original buildings on this ot were built in
the late 1800s. And there was originally a
two-story carriage house in the back of this
property according to Ann Brockett of the
H storic Preservation Revi ew Board.

The need for having the property.
One of the key needs is security. W're the
only property on that row that does not have

a back building. And | had --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RPERSON M LLER: Excuse ne.
|"mreally sorry.

| need to ask you one other
procedural question.

M5. TACKITT: Sure.

CHAl RPERSON M LLER: It was
brought to ny attention.

Dd you do an affidavit of
posti ng?

M5. TACKITT: | have the affidavit

here notarized but | couldn't get the picture

to print out. So, |'masking that | submt
the picture of the posting, if you'll accept
It this afternoon, | can arrange to have it
printed out. It's in nmy canera. | have it
here, but | couldn't get it. | can show you
on ny canera and that's the best | can do
ri ght now.

CHAI RPERSON M LLER: Vell, first
of all, yes. W have these procedural
requirenents.

M5. TACKI TT: | under st and.
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CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: And | didn't realize
until today that | had to bring it down here
five days earlier. | knew | had to do the
posti ng.

M5. TACKITT: Was it posted --

M5. TACKITT:  Yes.

CHAI RPERSON M LLER: -- for the
requi red anmount of tine?

M5. TACKITT: Yes.

CHAl RPERSON M LLER: Ckay. It
would require us to waive a rule, | believe,
would it not?

What rule is that that requires
posti ng?

So, actually it's only the -- only
the affidavit hasn't -- didn't come in in a
timely manner. Correct?

MS. TACKI TT: Correct.

M5. TACKITT: The posting was
done. It's just the affidavit of posting?
M5. TACKITT: Correct. That's
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correct.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: Do you need a nunber
because it's on the back of it. It's 3113.14
I f that hel ps.

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, the regul ati ons concerni ng posting are
| ocated at  3113.13. Section 3113.13.
3113. 14, specifically.

CHAI RPERSON M LLER: The Appl i cant
Is saying they did post. They just didn't
file the affidavit of posting.

Ckay. Well, anyway, we don't have
to get too bogged down at this point. | know
that we -- we have certainly waived this rule
for an affidavit of posting. You' re saying
under oath that you posted and you have
pi ctures show ng that. And so the posting
isn't at issue. So, | would suggest that we
accept the affidavit late and --

M5. GLAZER: Madam Chair?

CHAI RPERSON M LLER:  Yes.
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M5. GLAZER: | just want to point
out. The rule for the affidavit is contained
at 3113. 19. It states that the Applicant
should file wwth the Board --

CHAI RPERSON M LLER:  Thank you.

M5. GLAZER: -- a sworn affidavit
denonstrating conpliance. So, that's therule
t hat woul d be wai ved.

CHAI RPERSON M LLER: Thank vyou
very much. Thank you very nuch. That's what
we were | ooking for. Ckay.

You should have filed this five
days before the hearing.

Agai n, though unless we think that
there's going to be prejudice to sone party by
wai ving the rule, we would do it, but | don't
see any prejudice to any party at this point,
especially since you're testifying that you
di d posti ng.

Ckay. So, you should get that
into the office, into the record though this

af t er noon.
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MS. TACKI TT: Wth the picture
wth it or just the -- | have the affidavit.
Do you want the picture with the affidavit or
are you waiving the picture?

CHAl RPERSON M LLER:  No. |'m not
wai Vi ng. ["'m only waiving -- we're only
wai ving the tinme requirenents.

M5. TACKITT: Ckay.

CHAl RPERSON M LLER: So, you can
proceed with addressing the nerits right now.

M5. TACKITT: Ckay.

CHAl RPERSON M LLER: So, if you
have a picture and you put it all in the
record this afternoon | would do that.

M5. TACKITT: | will do that.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: As | nentioned the
need. One of the key needs is the security
I ssues that -- it's the only enpty -- the only
| ot on our row that has no barrier other than
a fence that separates our parking pad from

our backyard.
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There had been sone past incidents
where we' ve had our car broken into once. CQur
renter's car brokeninto. I|I'msorry. Qur car
broken into four tinmes. A renter's car that
"' maware of broken into once. And | amtold
by M. Mendoza that there was an incident --
a robbery with a knife prior to our noving in.

We're lived there since January of
2000.

So -- and |' mal so concerned about
soneone crawing over our back fence and
there's plenty of access, easy access to the
way our house is structured to be able to
break into our house.

In spite of the fact that we've
got bars on the first two floors, it would be
very easy by clinbing over to M. Mendoza's
house and going up his fire escape to get to
our roof where we have lots of skylights to
drop into.

So, that's a security issue. In

fact, we're the only house in the row that
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doesn't have a building back there to protect
us is one of ny key concerns.

Anot her concern is that we -- our
house i s restricted on expansi on. W cover 59
percent of our lot right now And due to the
desi gn of our existing house, which is a kind
of a wedding cake build up, there's plenty of
air and space, even though our footprint goes
out to 59 percent. We could have built up
three stories here and three stories here or
the original builder could have, but they
didn't in order to maintain a feeling of
openness and a terraced atnosphere.

But it has left us short on space.
We do not have a -- there's no basenent in the
house. W rent out the first floor and we
live on the second and third floor. So, we
are proposing the garage in order to give us
sone relief for space to use the second fl oor
as additional -- | would be noving ny office
out there.

Ri ght now | have ny office in the
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guest bedroom and today's a good exanple of
where it can be very difficult when you have
guests in town as we often do in this area and
trying to do sone work and print out photos,
etcetera, etcetera.

So, we really need the office
space and for storage.

W are restricted to build nore
space. As | said, we don't have a basenent.
We al so don't have an attic. Either of those
two are very uni que and unusual, | think, for
the houses built in this historic area.

The original house was built, as
said in the late 1800s. The |ot was vacant.
After the house burned down in 1950s, | am
told, and our house essentially is only 22
years old. So, it was built 22 years ago on
a vacant |ot.

The current owners on either side
of the property actually bought their property
before the house was built, so they've owned

their property prior to -- longer than 22
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years. So, they've been used to having --
originally used to having a vacant | ot there.

W rent out the first floor so
that reduces our ability to expand and we do
al so have, as | said, this uni que openness due
to the structure -- back structure of the
bui | di ng which kind of prevents -- we really
woul d feel | ess detrinent to the nei ghborhood
to build a two-story structure than it woul d
be to build up ataller building next to their
exi sting hones.

So, | feel like by building this
second story -- this two-story garage, it's a
better solution than to building up on --
better solution for the neighbors, a better
solution for us and it's just aesthetically
much nore pleasant than just to build up a big
squar e bui |l di ng.

And we think that the val ue of our
property will go up by doing that which
thereby wi Il enhance the val ue of the property

not just on adjacent properties, but in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

48

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

general halo effect in the area.

So, I have pictures of the
property if anybody wants to see it of the
parking pad, of how it l|ooks in the back.
Wuld you like for ne to pass them around?
Anybody want to see photos?

CHAI RPERSON M LLER:  Not right at
this second.

M5. TACKITT: Ckay.

CHAl RPERSON M LLER: Maybe when
we're focusing on certain issues.

M5. TACKITT: Ckay. So, that's
really all | have to say.

Paul , did you have sonet hi ng?

CHAl RPERSON M LLER: Can | ask you

what kind of office?

M5. TACKITT: | am an i ndependent
consul tant. I work out of nmy hone
speci al i zi ng in enpl oyee benefits,

particularly in pharmacy benefit prograns.
So, it's just me working by nyself. | don't

have any visitors comng in.
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CHAI RPERSON M LLER: Ckay. My
question goes to are you trying to do this
addition pursuant to the regulation that
allows for an artist studio?

M5. TACKITT: Yes. | think that's
how we - -

CHAI RPERSON M LLER: But you're
not an artist?

M5. TACKITT: Well, I'ma pianist.
But you nean an artist |ike a graphic artist--

CHAl RPERSON M LLER: Wl | --

M5, TACKITT: Well, I'mnot. [|I'm
not an artist.

CHAIl RPERSON M LLER: I mean,
that's the first hurdle here to see that this
regul ation and perhaps your architect can
address it further too. But if that's our
first question | would say, if you' re com ng
in for an artist studio, it's meant to be for
an artist studio as we understand it. Not
just for any use of storage or any other type

of office.
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But, feel free to address that.
And then we'll ask O fice of Planning as well,
of course.

MR, W LSON: My under st andi ng of
the artist studio regulation is that is an
al | owned accessory use on an alley in the R4
District.

| guess the questioninnmy mndis
If thisis just living space that used by the
primary occupant of the primry owner of the
residence, is that allowed by right in a

second floor story of a garage or do we need

to -- can we dispense with the artist studio?
CHAI RPERSON M LLER: | nean, we
don't --
MR, WLSON There was sone

confusion on that.

CHAI RPERSON M LLER: W don't
necessarily give out advice. | nean, |'mjust
wonderi ng what regul ati ons are you | ooki ng at
that you would be com ng under, because you

need a vari ance. It's not like this is a
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matter of right situation.

And so it sounded |ike you were
com ng under artist studio for sone reason.
But the owner is not an artist. So, is there
anot her regulation that you're contenplating
our consi deration?

MR W LSON: Well, | guess the
thing is that the artist studio regulation
seens to be crafted in such a way that you can
on the ground fl oor of an accessory structure
on an alley, that is an all owed use.

And what we're doing is we want to
have an office space on the second floor and
| guess it was sonme confusion about that on ny
part as to whether what kind of use this would
actually be and if we wuld have a use
variance issue if we didn't call it an arti st
st udi o.

CHAl RPERSON M LLER  What are you
sayi ng about accessory use in an alley?

Dd you say that?

MR, W LSON: Yes.
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CHAI RPERSON M LLER: If this is on
an alley?

MR WLSON: Yes. It is.

CHAI RPERSON M LLER: Ckay. s
there a reqgulation that you want to bring our
attention to for accessory uses on an alley?

MR W LSON: I guess this is
really containedinthe 2500 section. And the
artist studio al so | eads us often to a parking
requi rement which has recently cone to |ight
based on the O fice of Planning's report.

So, that's sonething el se we need
to address.

CHAI RPERSON M LLER: Per haps we
should go to the O fice of Planning.

Are you ready to address sone of
t hese issues?

Good nor ni ng.

MR JESI CK: Good norni ng, Madam
Chair, Menbers of the Board. M nane is Mtt
Jesi ck.

Yes. We were certainly under the
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I npression that the application was for an
artist studio. And | don't know if | found
all the regulations that apply, but just
| ooking in the zoning regs now, | believe an
artist studiois one of the very few uses that
Is permtted in an accessory structure.

| don't believe that any type of
office would be a permtted use in a detached
garage or a carriage house or anything |ike
t hat .

COW SSI ONER JEFFRI ES: The
Applicant cane to vyou always wth the
expressed intention that this would be an
artist studio?

MR JESICK: Yes. The application
-- 1 don't have it in front of ne states, you
know, that it is an application for a two-
story carriage house with an artist studio.

COW SSI ONER  JEFFRI ES: Arti st
st udi o.

CHAI RPERSON M LLER: | don't know

If this is ready to proceed.
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| nmean, the application says it's
for use as an artist studio and we're hearing
Is that the use is not for an artist studio.
So, do you have any comments about, you know,
how you want to proceed?

MR W LSON: Ckay. | think we
also would like to -- need to anend the
application also about rear yard occupancy.
As | was doing a little nore research,
di scovered that doesn't really -- you know,
really need variance relief under the rear
yard because we can measure our rear yard.

CHAI RPERSON M LLER: W' re havi ng
troubl e hearing you.

COW SSI ONER JEFFRIES: Wul d you
speak into the m ke?

MR W LSON: Ckay. I think this
Is one of the reasons why we were exploring
t he whol e post ponenent issue is that we've had
a fair nunmber of things that have conme to
light recently dealing with the Ofice of

Pl anni ng.
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CHAl RPERSON M LLER: Ckay. Would
you |li ke to consider again a postponenent at
this point? | nean, |'m not sure, are you
ready to continue going forward?

M5. TACKITT: It sound to ne |ike
we need to regroup and, | nean, | was

explaining to you exactly what our intent for

use was.

My understanding was the term
"artist studio" had, of course, | didn't
research it. But my assunption was that it

had a nuch broader neaning, that it could be
used for work, for an artist. O, | nmean, it
could easily be an artist studio, but that is
not ny intent. M intent is to use it for an
office until such tine that | retire.

So, it was ny msinterpretation of
what an artist studio was, what it could nean,
what it could do. | nean, ultimately, we
could rent it out, | suppose, as an arti st
studio, but it's not our initial intent.

So, we probably ought to postpone
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then and do a little bit nore research and
explain in clearer terns exactly what we want
to do.

CHAI RPERSON M LLER: | guess |
woul d suggest to the Board that there are two
options as | see it.

One is, postponenent or |eaving
the record open for themto file additional
pl eadi ng addressing any of these issues.

Do you have any comments?

BOARD MEMBER MANN: | think that
would -- ny preference woul d be post ponenent
rat her than additional pleading being as they
I ndicated that it was going to be an artist
studi o. And one of the things that may be of
benefit that hasn't been addressed yet is the
definition of an artist studio, which says.
A pl ace of work of one or nore persons who are
actively engaged in either gainfully or as in
the followng. The fine arts including but
not limted to painting, print making or

scul pturing. The performance of visual arts
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I ncl udi ng but not limted to dance
choreography, photography or film naking,
ceram cs or the conposition of nusic.

So, it's very clear that it has to
be an active vocation or sonething in which
you are gainfully enpl oyed in order to qualify
for the artist studio.

So, in that case then, | think
t hat a post ponenent woul d be nore appropriate
because | think therelief is going to have to
be changed in sone way rather than just
addi tional filings.

CHAl RPERSON M LLER: Ri ght . But
also | would think this would have to be re-
advertised if the relief is going to change
too. | nean, you can still postpone it, but
it would have to be re-advertised to the
appropriate relief, because it's no |onger
used as an artist studio. So, you know --

M5. TACKITT: Ckay. | probably
need to get sone | egal advice on this.

| mean, thank you very much for
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clarifying that and probably ought to just --
so, we would anend it --

CHAI RPERSON M LLER: Ckay. Yes.
| don't want to give out --

M5. TACKITT: | don't want you to
gi ve advi ce.

CHAI RPERSON M LLER:  Ckay.

MS. TACKI TT: " m probably going
to have to go and get -- hire soneone --

CHAl RPERSON M LLER: Per haps. I
nmean | want to say --

CHAI RPERSON M LLER:  That is what
| was trying to avoid, but --

CHAI RPERSON M LLER:  The vari ance
test, it's a legal test and, therefore, you
know, | egal advice could be hel pful.

So, | got the consensus of the
Board basically to grant a postponenent --

M5. TACKITT: Ckay.

CHAI RPERSON M LLER: -- even
t hough we've started this case.

M5. TACKITT: 1'msorry.
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CHAI RPERSON M LLER:  But --

CHAl RPERSON M LLER: For wasti ng
your tine.

CHAI RPERSON M LLER:  That's okay.

But | just want to explain to you
a few things.

M5. TACKITT: Ckay.

CHAI RPERSON M LLER: So, one is,
It does sound like you -- you need to re-
eval uate your case and the relief wll change
because unless you're going to becone an
artist, you can't cone in asking for an arti st
studio without really intending to use it as
an artist studio.

So, you wll have to re-adverti ze.
And whether or not you get an attorney, |
don't knowif you were |listening before to our
deci si on maki ng neeting, but the variance has
specific | egal tests.

One is the exceptional condition
that gives rise to a practical difficulty in

complying wth the regulation and no
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substantial detrinment on the public.

And it's not that easy a test to
address necessarily. It's not that clean
usually. There are nuances and so -- but you
shoul d cone back knowi ng that if you' re asking
for a variance, that's how you need to frane
it. That's how we would be evaluating it.

M5. TACKITT: Ckay.

CHAI RPERSON M LLER:  Ckay.

M5. TACKITT: | appreciate that.

CHAl RPERSON M LLER: So, | would
also -- we're going to give you another date
bef ore you go.

M5. TACKITT: Oh, that would be
great.

CHAI RPERSON M LLER:  Oh, no. Are
we? |It's going to be re-advertized. Do we
gi ve another date at this point?

Hold on a second.

COW SSI ONER JEFFRI ES: The
Appl i cant -- you have a copy of the O fice of

Planning's report. Correct? You do. Ckay.
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M5. TACKITT:  Yes.

COMW SSI ONER JEFFRI ES:  Ckay.

M5. TACKITT: | do and -- yes.

| think one reason why we deci ded
to just to go ahead and nove forward today is
that nothing is going to change in terns of
t hat nunber one rule. | nmean, the ot is what
It is. It's not going to change so |I'm
thinking why do | need to hire a lawer to
tell you, you know, that the lot is normal.

So, the min issue was the
uni queness, in fact, the security issue.

COW SSI ONER JEFFRIES: |'msorry,
| had asked to reviewthe Ofice of Planning's
report and so forth.

CHAl RPERSON M LLER: If you w il
just hold on for a mnute we're going to cone
up Wi th another date that will provi de enough
time for the required notices.

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, were you |l ooking for a date fromstaff?

CHAI RPERSON M LLER:  Yes.
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ZONI NG SPECI ALI ST BAI LEY: W' re
goi ng to suggest Decenber the 1lth and al so
we're going to suggest that the Applicant
contact the staff to get additional direction
or instructions concerning refiling docunents
and so forth so we can readvertise the
proj ect.

MS. TACKITT: That doesn't nean
that | have to go -- we have to go through the
whol e ANC process again or do we?

We do. Ckay.

CHAI RPERSON M LLER: The whol e
process is going to start again. Yes.

| just say this about the ANC. Do
you have to go to the ANC? There's no
regul ati on under the zoning regul ations that
says you have to go to the ANC.

The ANC is an automatic party to
t he proceeding, however, and it's usually to
your benefit to work with the ANC.

M5. TACKITT: Onh, | did tell them

when | worked with themthat | was using it
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for an office. And so this issue of artist
studio definition, it was never raised.

So, well, I'"lIl just start all over
again.

CHAI RPERSON M LLER: Yes. But
you're starting all over again, but you're
starting all over again maybe with a little
nore know edge and information. And, vyou
know, feel free to contact the Ofice of
Zoning if you have any questions.

M5. TACKITT: Ckay.

CHAI RPERSON M LLER:  And |'m sure
that the Ofice of Planning also would be
willing to answer questions for you so that,
you know, you further understand what you're
doing the next time around and that you're
asking for the appropriate relief and you know
the standards to get to that relief.

M5. TACKITT: Okay. | just wanted
to say that | do appreciate the courtesy of
Matt Jesick and the courtesy of the staff of

the Ofice of Zoning. Everybody has been just
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real ly great.

So, thank you and thanks for your

CHAI RPERSON M LLER:  Ckay. Thank
you. We'll see you in Decenber naybe. Ckay.

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, that's the norning session.

CHAI RPERSON M LLER: | believe so.
Yes. Thank you.

ZONI NG SPECI ALI ST BAI LEY: The
case that was just postponed is in the
norning. It will be continued to the norning
sessi on.

CHAI RPERSON M LLER:  Ch, | thought
you said -- well, this case that we |ust
finished will be in the norning session in
Decenber. Correct? Decenber 11th.

ZONI NG SPECI ALI ST BAI LEY: Yes.
Correct.

CHAI RPERSON M LLER: But  now
you're saying let's proceed with the norning

sessi on today. Yes.
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ZONI NG SPECI ALI ST BAI LEY: We have
one nore case.

CHAl RPERSON M LLER:  Thank you.

ZONI NG SPECI ALI ST BAI LEY: Are you
ready, Madam Chair?

Application No. 17635 of Mara
Li sson Cuneo, pursuant to 11 DCVR 3103.2, for
a variance from the court wdth s under
Section 776 and a variance from the
nonconformng structure provisions under
Subsection 2001.3, to allow a third-story
addition to an existing law office. The
property is located in the CAP-CHC C 2-A
District at premses 507 C Street, NE
(Square 838, Lot 804).

CHAI RPERSON M LLER: Good nor ni ng.

MR. DAY: Good norning.

CHAI RPERSON M LLER:  Ckay. Wuld
you |l i ke to introduce yourself for the record
pl ease?

MR, DAY: Yes. M nane is Barton

Day. | live at 1329 Kirby Road, MLean,
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Vi rgini a. I'"'m acting as agent for the
Appl i cant

CHAl RPERSON M LLER: Ckay. Dd
you bring your nodels with you?

MR, DAY: It's a hard act to
fol | ow

| have no nodel. This proposal is
a nodest third-story edition to an existing
three and two story building on Stanton
Squar e.

The proposal is for about 16 by 18
foot of additional official space and an ei ght
f oot deck behind that, all of which sit on the
exi sting footprint of the building.

Currently what generates this
application is the definition of court. The
bui |l di ng has a narrow four foot w de sidewal k
al ong one side leading to basenent stairs.
That woul d be fl anked by a proposed additi on.
And under the court requirenents the addition
woul d t herefore have to sit back an additi onal

eight feet and that would result in a very
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narrow and inpossibly narrow addition. And,
therefore, to get the addition and to be
within conformance, we need to neke this
application.

CHAI RPERSON M LLER: Ckay.
There's no I ncrease I n t he court
nonconformty. Correct?

MR DAY: No. The proposal
follows the existing footprint.

The bui | di ng IS currently
nonconform ng because of the court. It's
slightly over the | ot occupancy of 60 percent.
That doesn't change.

e have t he approval s of
nei ghbors, all local commttees. St ant on
Nei ghbor hood. The | ocal ANC has approved us.
HPO has indicated that approve us as has the
O fice of Planning.

CHAI RPERSON M LLER: Ckay. I
don't know how |long you' ve been here this
norni ng, but this is a variance and so we need

you to address the three prongs of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

variance test in order for us to grant a
vari ance.

" mwondering if you can el aborate
nore than you have and kind of do this
systematically as to. Does this property have
a uni que or exceptional condition that makes
it difficult to conply with the regul ati ons?

MR, DAY: Well, the lot width is
only 20 feet. The existing condition is that
this stairwell, which is by definition now a
court, does provide light and air to the
exi sting structure since wi ndows are on both
sides of it.

By conplying with the definition
of a court, these proposed increase in FAR
which is still under the allowable would be
| npossi ble because of the narrow wdth
resulting in this conplying wth the
definition of court, since the addition can
only be eight feet wde on the outside. | t
woul d be I ess on the inside.

The building is also governed by
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t he easenent trust, the L'enfant Trust. They
have approved the proposed addition. t he
fenestration of the existing buildingis to be
mai ntained in the proposal. So, with regard
to keeping in character of the historic
district, we think this proposal is in keeping
w th that.

CHAI RPERSON M LLER: What do you
say is your practice difficulty? That's the
second prong of the test.

MR DAY: Well, the practical
difficulty is to achieve additional office
space and to achi eve additional FAR we'd have
to increase the building footprint to
circunvent the difficulty with the court
definition, courtyard definition.

So, that difficulty leads to this
applicationinthat the | ot occupancy will not
be i ncreased beyond -- no application will be
made to do that. That's in keeping wth
existing footprint of the building which in

itself is historically relevant and controll ed
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by the trust. And that the proposal is within
FAR limts of the overlay district.

CHAI RPERSON M LLER: Ckay. W
have to kind of fit these things sonetines
into our little process here.

MR, DAY: | understand.

CHAI RPERSON M LLER:  So, and we'l |
get to the Ofice of Planning. But | picked
up fromtheir report that there is sonething
that appears to be special and unique about
the existing court that needs to be preserved
because it patterns the historic district or
sonet hi ng?

Can you explain that maybe?

MR DAY: Vell, this is a fairly
typi cal feature of houses of that vintage and
that | ocation. Nanmel y, along that bl ock,
there have been -- there are existing side
courts actually sidewal ks | eadi ng to basenent
entries, sonme of which remain, sone of which
have been closed up, filled in. But it is an

original feature of the historic building.
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As | say, along these sidewal ks
are windows affording light and air to the
of fices that overl ook these sidewal ks. That
Is the principal feature that | think is being
referred to by the O fice of Planning.

CHAI RPERSON M LLER: So, that's a
feature that needs to be preserved. Correct?

MR DAY: Yes.

CHAI RPERSON M LLER: Under
hi storic preservation and under the L'enfant
Trust. What is that? The L'enfant Trust
ref erence?

MR.  DAY: It's a conservation
easenent that has been placed on the structure
that controls exterior work on the structure.
And the trust --

CHAI RPERSON M LLER: So, does this
-- I'"msorry.

Does that conservation easenent
restrict how you can build on that structure?

MR. DAY: It's not so nuch how,

It's just that the trust reviews any proposals
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and yeahs or nays to such proposal s based on
their criteria, which has to do with historic
aspects of the structure.

CHAl RPERSON M LLER: Wll, so is
this additional built in accordance wth
their --

MR. DAY:. Yes. They have approved
this proposal.

CHAI RPERSON M LLER:  Ckay.

MR, DAY: | don't have their
letter with me, though but | assune they were
going to file it with the Board.

CHAI R BURGER: Ckay. We're just
| ooki ng at the different constraints that seem
to ne to be placed on your building to limt
what you can do.

MR DAY: Yes.

CHAlI RPERSON M LLER: Is it -- and
you're not addi ng to any of t he
nonconformti es. |s that correct?

MR. DAY: That is correct.

CHAI RPERSON M LLER: And is it
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correct that any addition you would do you
woul d need a variance for or not?

MR.  DAY: |  would assune. I
haven't investigated any other kinds of
| Ssues.

CHAl RPERSON M LLER: But you're a
nonconformng structure already so any
addition to a nonconform ng structure--

MR. DAY: Yes.

CHAI RPERSON M LLER: --  woul d
requi re a variance, | guess, under that part.
Ckay. I don't want to get too

much into your personal situation but
basically we often see in these row houses or
what ever where people are living in the city,
that in order to stay in the city or to
continue working they may need to -- there's
that kind of practical difficulty that gives
rise to a need to expand.

MR DAY: Onh.

CHAI RPERSON M LLER: Is that the

situation?

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

74

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

75

MR, DAY: | amjust the agent. |
ama contractor licensed in the .
CHAI RPERSON M LLER: Al right.

The owner then, if you can address the owner's

need.

MR DAY: Well, the --

CHAI RPERSON M LLER: For this
of fice.

MR  DAY: Vell, the office is

occupied by a law office. The husband of the
owner of record and this is an additional
single office space that they need for their
practi ce. But it's a very small firm But
they're very cranped in this space and they
just need sone additional space.

It's a type of practice that has
occasionally sone volunme of works that
generates a trenendous anount of paper anong
ot her things.

CHAl RPERSON M LLER: And can you
address how it wuld have no substanti al

detrinment on the public?
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MR DAY: Well, there's going to
be no additional parking, no additional
traffic in that this is not to provide for
addi tional office use, but just to expand
exi sting office use.

The footprint of the building
remai ns unchanged. | can show you pi ctures of
the alley and this isn't quite big enough,
perhaps, but this is what the proposal is.
It's a very noni npacting type of edition, not
visible from Stanton Square. And a very
nodest proposal.

As | say, the light -- the w ndow
desi gns and general fenestration of the brick
Is going to be maintained in the proposal
So, ever efforts has been nmade to neke the
edition in keeping wth the existing
structure.

CHAI RPERSON M LLER: One ot her
questi ons.

Did you | ook at other options for

an addition or was this really the only one
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t hat makes sense or what?

MR DAY: Well, this sprang al nost
I mredi ately to mind sinceit was foll ow ng the
roof line of the existing third story over the
second story. And because of the |ot
occupancy issue, it seens to be the nost
practical .

CHAl RPERSON M LLER: Ckay. Any
ot her questions?

s there anything el se you want to
add before we go to the Ofice of Planning?

MR, DAY: No. Thank you.

CHAI RPERSON M LLER: D d you have

a copy of the Ofice of Planning report by the

way ?
MR DAY: | do.
CHAI RPERSON M LLER: Ckay. (Good.
V5. THOVAS: Good norni ng, Madam
Chair, Menbers of the Board. |'mKaren Thonas

wth the Ofice of Planning.
In this case we had no issue with

the variance request. W believe that the
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court area is a unique feature that even
though it is nonconform ng, the uni que feature
which in conbination with the structure
requi renents of the L' enfant Trust and
preserving the exterior features of the
buil ding created a practical difficulty for
the Applicant in doing an addition.

We don't believe the integrity of
the zoned plan is conprom sed since the new
addi ti on wouldn't increase any nonconform ng
aspect of the lot or the structure including
the | ot occupancy and court whi ch woul d not be
expanded. And it respected the Capitol Hil
and the CHC overl ay provisions.

So, we don't believe that the
addition would have an inpact on the zone
pl an.

Therefore, we recomend that the
vari ance be granted.

Thank you.

CHAl RPERSON M LLER: Thank you.

|'"'m sorry, could you repeat what
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OP found was uni que or exceptional ?

M5. THOVAS: The court area. The
feature of the court area. W believe that
any option for addition woul d affect the court
area and this was the nost reasonabl e option
to -- way to have an addition.

If youin fill the court, it would
renmove the life and air provisions and the
open space feature of -- which is required by
t he preservati on, t he hi storic t rust
preservati on.

One of their min tenants 1is
keepi ng open spaces on -- within the historic
structure and that the feature, the court area
I S an open space feature. So, that had to be
preserved. So, that court area in this case
becane the unique feature of the property.
So, to preserve that would, you know, affect
any type of addition.

Creating a larger court wth the
addi tion would nmean an inpractical room area

of eight foot wde which would be like the
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Applicant said, |less on the inside.

So, the court feature in this case
becane the uni que feature of the property.

CHAI RPERSON M LLER: And you see
the practice difficulty going to --

V5. THOVAS: The practical
difficulty going to trying to maintain -- to
respect the historic features of the property,
to respect also the zone plan with the
addi ti on.

COMWM SSI ONER JEFFRIES: | thought
that was the unique part.

M5. THOVAS: Well, it becane a
practical difficulty. It extended the
practical difficulty for the Applicant to
mai ntain all these regulations --

COW SSI ONER JEFFRIES:  Right.

M5. THOVAS: -- at the sane tine
wi th an addition.

CHAl RPERSON M LLER: What about
the zone plan? If they did sonething el se, it

woul d violate the zone plan?
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M5. THOVAS:. Yes. |f they wanted
to add it would increase the | ot occupancy.
It could also, if they could in fill the
court, they could add by in filling the court
area and not affect the | ot occupancy, but it
woul d affect the easenent requirenent for the
trust. And the court area is a unigque
historic feature of the property.

So, infilling the court, while it
woul dn't increase the |ot occupancy, would
al so violate that.

CHAl RPERSON M LLER: s this
requi renent unique to this property or unique

to this area or what? This historic area?

M5. THOVAS: | think in this case
it would be unique to this property. Each
property mght be different. | don't knowif

the other properties have the easenent
requi renent on it. | can't be sure that in
fill of a court area in an adjacent property
or how that would affect the | ot occupancy.

So, | would see it as a unique feature of this
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property.

COW SSI ONER  JEFFRI ES: Madam
Chair, your question was, does the easenent
extend to adjoining properties or was it just

for this particular property?

CHAI RPERSON M LLER: | think --
well, I won't knowif I'mthinking differently
now that she answered it. But | think

basically what Ofice of Planning is saying
Is, there may be an easenent that applies
obviously to nore than nore property but
affects this property differently because of
the way this property is already filled. 1Is
that right with the court that it has?

M5. THOVAS: Yes. Currently.

COW SSI ONER JEFFRIES:  You don't
know if this type of <court is also in
adj oi ni ng properties --

M5. THOVAS: Yes.

COW SSI ONER  JEFFRI ES: -- the
same configuration?

M5.  THOVAS: Yes. They have
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courts in their properties.

COW SSI ONER  JEFFRI ES: So, the
property next door could nmake the sane cl ai n?

M5. THOVAS: The property next
door coul d probably nmake the sane claimif it
affected the historic -- if it would affect
the historic character, if it's determ ned by
the Capitol H Il Restoration Society by the
trust. |f they have a trust. If historic
preservation determnes that as well it would
speak to the historic character.

So, in this area it's unique
because it's a historic district and where
courts are a unique feature in sone of these
historic districts. But in this case, we're
saying that this court area coupled with the
hi storic easenent on it, which requires the
preservati on of open space. And not only that
but you can't do structural alterations that
affect the exterior. All those things in
conbi nation create a practical difficulty in
doing any addition to the property.
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COW SSI ONER JEFFRI ES: ['"'m just
trying to focus on uni queness, that's all. |
mean, I understand the road map from
uni queness to practical difficulty. But |
just wanted to nake certain | was cl ear about
exactly the wuniqueness of this particular
proj ect .

You know, does it extend just to
this project or is there sonme -- is there an
easenent that, you know, attaches to all these
buil dings? | nmean, |'msort of satisfied, but
| just, you know, wanted to get sone clarity
on that.

CHAI RPERSON M LLER: Just to
address M. Jeffries' point. | mean, as |
understand it, it may be an easenent that goes
to several properties in that neighborhood.
However, | woul d guess that the houses are not
all exactly the sanme and that the easenent
woul d have a different inpact on an owner's
ability to do an addition on a different house

depending on different factors. D fferent
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open spaces, different heights, etcetera.
M5. THOVAS: That's correct.
CHAI RPERSON M LLER:  Ckay.
COW SSI ONER JEFFRIES:  You don't
have that information today?
M5. THOVAS: No.

COW SSI ONER JEFFRI ES: In terns

of -- yes.

M5. THOVAS:. Footing square, you
know.

COW SSI ONER JEFFRI ES: In terns
of the configuration of -- | mean, obviously,

then you don't know what the addition is. |
mean, peopl e woul d do different additions, you
know, m ght have a different inpact.

CHAI RPERSON M LLER: O her
questi ons?

Wile we're with the Ofice of
Planning, it's ny understanding, | believe,
that the report was not tinely filed, but it's
excel I ent nonetheless and | would recomend

t hat we wai ve our rul es and accept OP's report
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into the record.

M5. THOMVAS: | apol ogi ze for that.
W had a mx up in the --

CHAI RPERSON M LLER:  July 4th?

MS. THOVAS: -- on the filing.
Yes.

CHAI RPERSON M LLER:  Ri ght.

M5.  THOVAS: W though it was
going to be next week and it was witten
early, but just to get it over.

CHAl RPERSON M LLER: Al right.
Just one ot her one of our technicalities so we
want to nmake sure, you know, it's done right.

Ckay.

M5. THOVAS: Thank you.

CHAI RPERSON M LLER: Are there
ot her questions fromthe Board?

Do you have any questions for the
O fice of Planning?

MR DAY: No. | don't.

CHAl RPERSON M LLER: Ckay. I

don't believe anyone fromthe ANCis here, but
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"1l just ask for the record.

Not seeing anyone, not hearing
fromanyone, anybody el se here in the audi ence
to testify in support or opposition of this
application?

Not hearing fromanyone, I'll turn
to you then for closing renarks.

MR DAY: Wll, | would just
conclude by saying that | believe it's a
nodest proposal in keeping with the character
of the neighborhood and within the zoning
obj ectives under the overlay district.

Thanks very nuch.

CHAl RPERSON M LLER:  Thank you.

Ckay. W are going to deliberate
on this application now.

Al | right. [ 11 start the
di scussi on.

As | stated, it is an application
for a variance and the variance is for relief
fromthe court wdth requirenents under 776

and for an addition to a nonconformng
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structure under 2001.3, which enconpasses
variances from |l ot occupancy.

And what's bei ng proposed here is
an addition to a third story for use as a | aw
of fice. And use if really not at issue in
this case.

So, | think it's inportant just
for context that --

VI CE CHAI RPERSON ETHERLY:
Seconded, Massachusetts Avenue.

CHAI RPERSON M LLER: Ch, thank
you. Ckay.

I didn'"t do a notion, ] ust
del i berati ng.

VI CE CHAI RPERSON ETHERLY: |'d be
nore than confortable to support a notion at
the appropriate tine.

CHAI RPERSON M LLER: Ckay. That
there's no actual increase in | ot occupancy in
court wdth and no new nonconformty and that
the lot occupancy is over to begin with by

only .9 percent. And | raise that because if
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we're analyzing practical difficulty, we
consi der the burden of strict application of
the application to the owner in the context of
the magnitude of relief that's being sought
al so. So, we ought to think about that. And
so that's why | raise it.

We tal ked about is there sonething
unique in this condition? It doesn't have to
be -- therule isn't exactly uni queness per se
| i ke the one and only. It's what exceptional
condition may be existing on this property
that makes it difficult to conply strictly
with the regul ations.

And to begin with, this is one of
t hose properties that's nonconformngwthits
court and | ot occupancy predating the zoning
regul ati ons.

So, that's sonetines consi dered an
exceptional consi deration because -- or
condition because it can't conply with the
regul ati ons. It was deened nonconform ng.

And in this there's no any increase in the
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nonconformti es.

also, Ofice of Planning and the
Applicant tal ked about this court pattern and
Its court being sonething that is governed by
an easenent of L'enfant trust and al so under
hi storic preservation constraints. And so
that also [imted the type of addition that
this owner could do which is very |limted
based on the testinony we heard that this one
makes the nost sense and preserves the nobst
open space and preserves the historic quality.

So, t hat actually runs into
practi cal difficulty, because when they
preserve this court, they're left wth very
few options, if any others, to do this
addi ti on.

Ofice of Planning said that
there's actually no substantial detrinent to
the zone plan because there's no increase in
| ot occupancy of court w dth. No new
nonconformty.

HPRB has approved this application
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as conpatible with the Capitol H Il H storic
District. The Capitol Hill Restoration
Soci ety voted to support.

We have an indication that the ANC
voted to support but we don't have that in the
record.

kay. In any event, that's where
we're at. And | would be prepared to put
forward a notion to grant the application.
But do others want to comment first? W're
under notion.

Al right. Il would nove to
approve Application No. 17635 of Mara Lisson
Cuneo, pursuant to 11 DCMR, Section 3103. 2,
for a variance from the ~court wi dt h
requi rements under Section 776, and a vari ance
from the nonconform ng structure provisions
under subsection 2001.3, to allow a third
story addition to an existing law office at
prem ses 507 C Street, N E

VI CE CHAI RPERSON ETHERLY:

Seconded.
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CHAI RPERSON M LLER: Furt her
del i berati on?

COW SSI ONER  JEFFRI ES: | don't
think any further deliberation is necessary,
Madam Chair. | would just note for the record
that | thought the presentation today both by
the representative of the Applicant and the
Ofice of Planning was extrenely helpful in
shall we say clarifying what is a fairly
conplicated set of facts and attended
ci rcunstances that i npact the subject property
her e.

So, | felt that both of those
presentations really helped to put a |ot of
meat on the bone for a variance test. And |
think the record is full and we're ready to
nmove forward.

CHAl RPERSON M LLER: Any ot her
comment s?

kay. Then I'mgoing to call the
vot e.

Al those in favor say aye.
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( AYES)

CHAl RPERSON M LLER: Al'l  those
opposed?

Al'l those abstai ni ng?

Ckay. Wuld you call the vote
pl ease?

ZONI NG SPECI ALI ST BAI LEY: The
Board has voted five, zero, zero to grant the
application.

Ms. MIller nade the notion, M.
Etherly seconded, M. Mnn and M. Jeffries
and M. Loud support the notion.

CHAI RPERSON M LLER:  Thank you.

And since there's no party in
opposition to this application, | would
suggest t hat we waive our rules and
regul ations for issuing a full order in this
case and i ssue a sunmary order. And | believe
that's the consensus of the Board.

Ckay. Thank you.

Thank you very nuch.

Do we have any other itenms on the
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agenda for this norning, Ms. Bailey?

ZONI NG SPECI ALI ST BAI LEY: No,
Madam Chai r.

CHAI RPERSON M LLER:  Then we wi ||
be back this afternoon at 1:00. And this
heari ng i s adjourned.

(Wher eupon t he heari ng was
recessed at 11:41 a.m, to reconvene at 1:38

p.m, this sane day.)
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AAF-T-EERNOON S-E-S-S1-ON
1:38 p. m

CHAI RPERSON M LLER:  Thi s heari ng
w |l please cone to order.

Good af t er noon, | adi es and
gentleman. This is the July 10 Public Hearing
of the Board of Zoning Adjustnent of the
District of Colunbia.

My nane is Ruthanne MIler. ['"'m
the Chairperson of the BZA. And to ny right
Is M. Curtis Etherly and I mght as well
I ntroduce Ms. Brown who is here for the Ofice
of Planning. She's here on one of the cases
this afternoon.

And to ny left is M. Mirc Loud
who is also a Mayoral Appointee and next to
himis John Mann, representing NCPC, Sherry
d azer fromthe Ofice of Attorney Ceneral,
Bryan Stockton who is legal intern with the
O fice of Attorney CGeneral and Beverly Bail ey
wth the Ofice of Zoning.

And | believe that M. difford
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Moy will probably be joining us shortly and
he's with the Ofice of Zoning.

Copi es of today's hearing agenda
are available to you and are |ocated to ny
left in the wall bin near the door.

Pl ease be awar e t hat this
proceeding is being recorded by a Court
Reporter and IS al so Webcast l'ive.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room

When presenting information to the
Board, please turn on and speak into the
m crophone, first stating your nanme and hone
addr ess. When you are finished speaking,
pl ease turn your m crophone off so that your
m crophone is no |onger picking up sound or
backgr ound noi se.

Al persons planning to testify
either in favor or in opposition are to fill
out two wtness cards. These cards are

| ocated to ny left on the table near the door
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and on the wi tness table.

Upon comng forward to speak to
the Board, please give both cards to the
reporter sitting to nmy right.

The order of procedure for special
exceptions and variances is (1) statenment and
wi tnesses of the Applicant; (2) governnent
reports I ncl udi ng Ofice of Pl anni ng,
Departnent of Public Wrks, DDOI, etcetera,;
(3) report of the Advisory Neighborhood
Comm ssion; (4) parties or persons i n support;
(5) parties or persons in opposition; (6)
cl osing remarks by the Applicant.

There's al so an appeal this
afternoon so |I'm going to read to you the
order of procedure for appeals. That is as
follows. (1) statenent and w tnesses of the
Appel lant, (2) the Zoning Adm nistrator or
ot her governnent officials case, (3) case for
t he owner, | easee, or operator of the property
I nvol ved, if not the Appellant, (4) the ANC

wthin which the property is located, (5)
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I ntervener's case if permtted by the Board,
(6) rebuttal and closing statenent by
Appel | ant .

Pursuant to Section 3117.4 and
3117.5 the following tine constraints will be
mai nt ai ned. The Applicant, Appell ant, persons
and parties except an ANC i n support including
W tnesses 60 m nutes collectively.

Appel | ees, persons and parties
except an ANC in opposition including
W t nesses 60 m nut es col l ectively.

I ndi vi dual s three m nutes.

These tinme restraints do not
I ncl ude cross exam nation and/or questions
from the Board. Cross exam nation of
wtnesses is permtted by the Applicant or
parties.

The ANC in which the property is
| ocated is automatically a party in a speci al
exception or variance case. Nothing prohibits
the Board frompl aci ng reasonabl e restrictions

on cross examnationincludingtinme limts and
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limts on the scope of cross exam nation.

The record will be closed at the
conclusion of each <case except for any
materials specifically requested by t he Board.
The Board and the staff will specify at the
end of the hearing exactly what is expected
and the date when the persons nmust submt the
evidence to the Ofice of Zoning.

After the record is closed, no
other information will be accepted by the
Boar d.

The Sunshine Act requires that the
public hearing in each case be held in the
open before the public. The Board nmay
consistent withits rules of procedure and t he
Sunshi ne Act enter Executive Session during or
after the Public Hearing on a case for
pur poses of reviewing the record or
del i berati ng on the case.

The deci sion of the Board in these

contested cases nust be based exclusively on
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the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage nenbers of the Board in
conversati on.

Pl ease turn off all beepers and
cell phones at this tinme so as not to disrupt
t hese proceedi ngs.

The Board will nmake every effort
to conclude the Public Hearing as near as
possible to 6:00 p. m

If the afternoon cases are not
conpleted at 6:00 p.m the Board will|l assess
whet her to conpl ete the pendi ng case or cases
remai ni ng on the agenda.

At this the Board wll consider
any prelimnary matters.

Prelimnary matters are those
which relate to whether a case wll or should
be heard today, such as request for
post ponenent, continuance or wthdrawal or
whet her proper and adequate notice of the

heari ng has been given.
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If you are not prepared to go
forward wwth the case today, or if you believe
that the Board shoul d not proceed, nowis the
time to raise such a matter.

Does t he staff have any
prelimnary matters?

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, Menbers of the Board and to everyone,
good afternoon.

The staff does not have any at
this tinme.

CHAI RPERSON M LLER: Thank you.
Than let's proceed with the agenda.

Wuld all individuals wshing to
testify today, please rise to take the oath?
And Ms. Bailey will admnister it to you.

ZONI NG SPECI ALI ST BAI LEY: Wul d
you pl ease rai se your right hand?

Do you solemmly swear or affirm
that the testinony that you will be giving
this afternoon wll be the truth, the whole

truth and nothing but the truth?
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Thank you.

CHAl RPERSON M LLER: Wul d vyou
call the first case pl ease?

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, the first case is Application No. 17636
of the National Capi t al Revitalization
Corporation on behalf of the Redevel opnent
Land Agency Cor porati on.

The application has been anended
and the nowrequesting relief fromthe parking
requi renents under Subsection 2101.1 and to
variance fromthe | oadi ng requirenents under
Subsection 2202.1 and additionally section
1329.2, special exception to review as
required by the Georgia Avenue Commerci al
Overlay District to permt the construction of
a building on a lot that has 12,000 square
feet or nore of |and area.

The property is located at 3910-
3912 Ceorgia Avenue, NW. It is also known
as Square 2906, Lots 848 and 849. And the

Applicant is requesting relief to develop a
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residential condom nium building with retai
at the ground floor.

Just as a technicality, Madam
Chair, wth reference to the posting of the
property, it was posted for 14 days and as you
know, 15 days are required. So, it was just
a matter of a day off.

CHAI RPERSON M LLER:  Thank you.

| think what I'd like to do is
have the parties introduce thensel ves for the
record and then you can address that brief
I ssue and we'll go fromthere.

MR, BLANCHARD: Good afternoon,
Madam Chair and Menbers of the Board. M nane
Is Lyle Bl anchard. I am representing the
Applicant, NCRC. And with nme are Gl berto
Car denas.

VMR, CARDENAS: G | berto Cardenas
with Jair Lynch Conpanies, representing JCHD
Devel opnent .

MR MAI STO John Maisto, EDG

Architects, representing EDG Architects, the
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architect of record.

MR, BANKS: | ai n Banks, Senior
Foot age Engi neer for our Georgia Associate,
traffic engi neers.

MR, BLANCHARD: Also with nme --
hol d on one second.

Also with nme is Matt Mrrin from
NCRC who, if you need his testinony, he's here
t o answer questions, but he won't be a part of
our initial presentation.

COW SSI ONER  BLAND: ["m ANC
Conmm ssi oner Ronal d Bl and, ANC-4C. |'msingle
menber district 4-C03 and |' mhere to speak on
behal f of ANC 4-C. 1'mVice Chair of 4-C03.
4- C.

CHAl RPERSON M LLER: ['m sure we
do, but do we have in the record an ANC report
and al so --

COW SSI ONER BLAND:  Yes.

CHAIl RPERSON M LLER: --  wth
respect to this? GCkay. Saying you will be

com ng. Geat. Ckay.
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Do you all just want to, | guess
starting wth you, M. Blanchard, do you want
to address the posting.

MR. BLANCHARD: Yes. W beg the
Board's i ndul gence. | unfortunately had a
personal famly matter on the 25th and had to
be in Philadel phia that day.

My colleagues and staff were
I ndustriously filing and preparing for filing
t he pre-hearing statenent which was filed the
next day, but it was an oversight on our part
that we did not post appropriately on Monday
t he 25t h.

| actually had to go up there and
post nyself on the 26th. It was a hot day.
Not quite as hot as yesterday, but we did nake
every effort to post --

CHAI RPERSON M LLER:  Ckay.

MR. BLANCHARD: -- as nany days as
possi bl e.

CHAI RPERSON M LLER  Ckay. It is

only one day. M. Bland, is there any problem

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

105

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

wth that --

COW SSI ONER BLAND:  No.

CHAI RPERSON M LLER: -- on the
ANC s part? Ckay.

COW SSI ONER BLAND:  No. There's
no problemwth that.

CHAl RPERSON M LLER: Ckay. And
there were lots of other notices that did go
out as well.

Ckay. Ckay. Is the Board
prepared to waive our rule on that? Ckay.
Then it's not a problemand we can proceed.

| think we have a big prelimnary
I ssue to proceed with and that is what form
this application is actually in.

MR, BLANCHARD: All right.

CHAl RPERSON M LLER: Let nme ask
you. Did you -- how did you notify everyone
about the anended application?

MR. BLANCHARD: W sent a notice
to everyone within 200 feet the sane day that

we filed -- | believe it was the sane day t hat
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we filed the anmended application.

| talked wth the Board staff
about the appropriate way to do that and we' ve
done that on several other cases where
unfortunately as we proceed through the tine
line for a case, as you know, the initial
application was for a 130 unit building and
four area vari ances.

As we nmet with OP and tried to
work with themon the issues of the fact that
I ncl usi onary zoning i s not yet inplenented by
the District governnent, we determ ned that
the best way to proceed, short of a PUD, was
to scal e back our application to just be those
vari ances that would not be matter of right
once inclusionary zoning is approved.

CHAI RPERSON M LLER: D d you cone
to the conclusion that if you sought a
variance, | believe it's for five percent |ot
occupancy and additional and .23 nore --

MR. BLANCHARD: FAR.

CHAI RPERSON M LLER:  -- FAR, that
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you coul d not proceed with your variance case?
You woul d have to do a PUD?

MR, BLANCHARD: W didn't cone to
that concl usion. It was one of the
recommendat i ons.

CHAI RPERSON M LLER: It was a
recommendati on by the --

MR BLANCHARD: It was a
recommendati on. But because we are basi ng our
case on the anticipated inplenentation of
I ncl usi onary zoni ng, we hoped to cone back in
the future and have the plans for the -- we
presented both interimand final plans. The
interimplans are the plans before the Board
now for a 115 wunit building. That is the
scal ed back building. It does not include the
addi tional |ot occupancy and the additional
FAR.

CHAI RPERSON M LLER:  When has the
BZA approved interim plans and final plans
| i ke you' re presenting?

MR BLANCHARD: We're not asking

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

108

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

109

you to approve the final plans today.

CHAI RPERSON M LLER:  Interinf? So,
what you woul d be -- because we have -- this
Is the confusion here and so what we have
before us seem to be interim and final or
I nteri maunt nodification.

MR, BLANCHARD: Ri ght.

CHAI RPERSON M LLER:  For down the
road? But really what you're sayingis what's
before us is our plan called interim But you
want us to consider sonehow - -

MR. BLANCHARD: Well, we want the
Board to be aware of our future filing. It
hasn't been filed yet. But we want the Board
to be aware of the fact that once incl usionary
zoning is in place, the 130 unit building wll
nmeet the requirenents for this zoned district.
And at that tinme -- because -- because we have
to cone before the Board now for parking and
| oadi ng vari ances and for this Georgia Avenue
Overlay, we want the Board to approve parKking

and |oading variances now and the special
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exception for the Georgia Avenue Overl ay.

CHAl RPERSON M LLER: But what it
sounds | i ke you're saying is. You're applying
for parking and | oadi ng vari ances based on 115
units. But, in fact, you're not really going
to have 115 units. You really are going to
have 130 units wth affordabl e housi ng.

MR. BLANCHARD: We hope --

CHAI RPERSON M LLER:  But you hope
to, but we're not really -- how are we
supposed to consider that?

W can't -- well, | don't know.
How are we supposed to consider that? | nean,
what's before us, if you' re saying and the ANC
I's looking at this and the community is. Wat
are we granting?

Are we being asked to grant
parking and loading relief for 115 units or
parking and loading relief for 130? You're
saying 115 right now. correct?

MR BLANCHARD: Ri ght.

CHAI RPERSON M LLER: And then
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you're going to cone back at the future tine
and ask us to change this to 130 units --

MR BLANCHARD: To nodify it.
Yes.

CHAl RPERSON M LLER: And is that
going to change the parking and | oading
requi rements for layout or --

MR, BLANCHARD: It will.

CHAI RPERSON M LLER: It will.

MR, BLANCHARD: As we'll present
to the Board | ater.

CHAl RPERSON M LLER  See, | nean,
| have sone problens with this and |' msure ny
ot her Board Menbers w || ask about it. But it
feels like we're being asked to approve
sonmething that isn't really what's going to be
there and what's being -- what the community
thinks is going to be there.

| mean, | think that the community
I's going along with this application because
they believe that your final planis going to

provide affordable housing and the whole
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picture that was presented in the initial
application.

MR, BLANCHARD: Well, 1'd ask the
Board to wait and hear fromthe comunity on
t hat issue.

CHAl RPERSON M LLER: Al right.
Well, let me ask you, M. Bland, how you see
this?

COW SSI ONER BLAND: Wel |, going
in with the original plan that was included
af f ordabl e housi ng. And that's never been

deni ed or changed as far as we know. And the

comunity expects that there wll be
af f ordabl e housi ng. And, I n fact,
I nclusionary zoning wll enforce affordable
housi ng.

So, we are still |ooking, whether

It's 115 wunits or 130, that wthin that
conpl ex there will be affordabl e housi ng. And
that's how the comunity sees it and that's
how it's been presented to us.

CHAI RPERSON M LLER: Ckay. I
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mean, that's how-- | nmean, | don't know t hat
we' re saying anything different. | think that
the community is supporting this application
because of how they expect it to look in
final, not an interinf

COMM SSI ONER  BLAND: Yes. I'n
fact, we did not know about the interim
changes until June 12th when the devel oper
cane to the ANC to update us and nake that
report. And you w !l find that your |letter of
support fromthe ANC speaks to approving from
a Conm ssi on standpoint, an interimplan, not
the final plan.

And that final plan at sone point
down t he road when t he devel oper and NCI C cone
back to the Board would be sonething that
woul d now be the conpl ete project.

But at |east what we have been
told, this is the first step. And that woul d
be, you know, the 115 units wth the parking
and the |oading exception and that's how it

was presented to wus. And that we, as a
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Conmi ssi on voted for.

CHAl RPERSON M LLER: Ckay. I
don't know that we're saying anything so
different. | nean, what | hear you saying is,
you support the interim plan because it's
bei ng presented as a first step to the whole
picture which will be conpleted by the final
pl an.

COW SSI ONER BLAND: That's
correct.

CHAI RPERSON M LLER: VWhi ch woul d
have to cone back to the Board for approval.

COMW SSI ONER BLAND: Ri ght.

CHAI RPERSON M LLER:  So, there is
-- would it not? There would have to be a
nmodi fication of this order. |s that correct>?

MR, BLANCHARD: Correct.

CHAI RPERSON M LLER: So, there's
never any guarantee about what this Board is
goi ng to do.

MR, BLANCHARD: Well, is it --

CHAI RPERSON M LLER: No. But |
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have never --

MR.  BLANCHARD: It's not to be
argunent ati ve.

CHAl RPERSON M LLER:  -- seen -- |
have never ever seen an application conme in
with anodification follow ng is saying, well,
we're doing this but we're going to have to
nodi fy |later and then when you approve this,
you're really thinking that it's going to
change to the next thing.

MR. BLANCHARD: Ri ght.

CHAI RPERSON M LLER  Usual |y when
we approve sonething, we approve what's in
front of it. And what | feel is, is that if
thereis adifficulty here that may weigh into
your variance equation, what ever these
difficulties are. And | have sonme concern
because of what's been referenced as to
reasons why you nade these revisions. And we
m ght as wel | address themand bring in Ofice
of Pl anning on this.

And one is, | can understand --
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certainly there's the overlay and it's been
set down. Ckay. So, there's a really good
reason to revi se -- because you have to fol |l ow
that law that's in effect at the tine and
that's affected by the set down.

Ckay. Nunber t wo, I can
understand that you've been advised that you
can't count on the inclusionary zoning regs
because they're no in effect yet. Fine. |
under stand t hat.

What | don't understand is you're
going to this two-stage thing which has never
been done instead of nmaking a variance

argunent with respect to what are not |arge

magni tude variances, as far as | can tell.
One is five percent and one is, | think, .23.
And | believe -- and |'ve never seen this

either. But | think it's worth airing.

On page 2 of your pre-hearing
statenent, you go through reasons why you nade
the change and he says that Applicant was

advi sed by the Ofice of Planning it woul d not
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support the requested FAR |ot occupancy
vari ance and opined their recent sua sponte
review by the Zoning Conm ssion of a simlar
case made it unlikely that the BZA would
approve such vari ances.

MR, BLANCHARD: R ght. And those
are the variance, Mdam Chair, for FAR | ot
occupancy which are not before the Board
t oday.

CHAI RPERSON M LLER: | under st and
t hat . But | want to understand why they're
not .

MR BLANCHARD: W're trying to
help the Board by probably giving you nore
I nformation than you want or need by providi ng
the 130 unit plans. What we're asking the
Board to focus on are just the 115 pl ans.

CHAI RPERSON M LLER But |I'm-- as
one nenber of the Board |'m having trouble
wth that because to neit's a phantomtype of
t hi ng. It's really not -- it's based on a

future event happening that there's no
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certainty would happen. And | believe that
that is what | understood the ANC s reasons
for going along with this interimplan because
what they really want is the final plan. And
you characterize it as a first step. And
we' ve never done that before as far as | know
as long as |'ve been here.

So, ny question -- so |l -- | |ook
at this and | think. oh, you know, soneone has
specul at ed about howthe Board will rul e based
on a Zoni ng Comm ssion decision. And that's
why you're doing this type of revision that it
has probl ens.

MR BLANCHARD: Wll, this 1is
probably the first tinme that the Board has
heard a case that has anything to do wth
I nclusionary zoning so far as well. But we
realize we're in that posture and that
I ncl usi onary zoni ng, Yyou know, while the idea
and t he Zoni ng Conm ssi on case started in 2004
and has progressed step by step to having

final rules in Decenber and then the map

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

118

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

amendnent is still pending. And the counci
has passed | egi sl ati on and we' re unfortunately
at the nercy of inclusionary zoning con ng
al ong as well.

CHAl RPERSON M LLER: My question
I's, why you are abandoni ng naking a variance
case on the whole --

MR. BLANCHARD: W need the Ofice
of Pl anni ng support.

VI CE CHAI RPERSON ETHERLY: If |
could junmp in, Madam Chair.

| think very sinply what the
Applicant is saying is, you' re kind of stuck
In the shifting sands.

MR, BLANCHARD: Correct.

VI CE CHAI RPERSON ETHERLY: 1Z is
noving along. It's hopefully going to happen
at sone point. The Applicant has a decision
to make, however, in terns of do you nove
forward now wth a project of sone type or do
you perhaps wait until the sand has stabilized

and turned i nto concrete and you know what you
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can do. O do you perhaps as you indicated
and | think it's an accurate way of kind of
clarifying where we are is, hey. W're going
to give you all the information so you know
what ' s happeni ng. But for the purposes of our
di scussion today, we're noving forward wwth a
115 unit plan.

At an appropriate tine -- at an
appropriate tine, there will be by virtue of
what ever action the Zoning Conmm ssion takes,
be sone additional action that may be required
here. But it is your decision, the decision
of the Applicant to nove forward at this tine
wWith the project as it's presented.

| understand your concern, Madam
Chai r. | don't share it and I'ma little
hesitant at putting the Applicant in the
position of having to essentially explain why
they're choosing strategically to conme here
now as opposed to com ng at a different point
or in search of different relief.

That's ny only concern there. I
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think | understand the posture that the
Applicant is in and they just nmade the
decision that that's the roll of the dice that
they're going to make today. And | think we
can go forward.

CHAl RPERSON M LLER: Ckay. You
know, and this is unusual and it's unusual for
me to talk so much about this kind of thing.
But | have to say Ofice of Planning does a
great service to the Board and the conmunity
and to businesses in these applications. But
you shoul d know that there is a difference in
the way the Ofice of Planning sonetines
approaches a variance test and the way the
Board approaches a vari ance test.

So, if | hear sonebody here say
that oh, we have to have Ofice of Planning
support and they abandon their case because
O fice of Planning takes a different point of
view, | find that troubling, al so because this
other way to go, | don't believe is real. And

| find that troubling.
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Wiy don't we turn to the Ofice of
Pl anni ng. Since we're tal king about you a
lot, it seenms -- | hear them saying that
certainly one of the reasons that they're
going for this odd type of revision is that
based on advice of the Ofice of Planning.

BOARD MEMBER LOUD: Madam Chair - -

CHAl RPERSON M LLER: Ch, I m
sorry.

BOARD MEMBER LOUD: If | can cut
in just for one second before we proceed nmuch
further along this very, very interesting|line
of questi oni ng.

| just wanted to go on the record
with the fact that -- ny nane is Marc Loud, of
cour se. | m Executive Director for Gateway
Georgia Avenue Revitalization Corporation,
which is a nonprofit involved on Georgia
Avenue.

And about two years ago we hired
the firm of Jair Lynch as our general

contractor for a store front inprovenent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

123

project that we have since concluded for a
peri od of about two years now. So, we're not
currently in a relationship with Jair Lynch.
Jair Lynch is conpany on this and certainly I
have no interest in this particular project.
But just wanted to share that on the record so
t hat everyone woul d know.

Thank you.

CHAI RPERSON M LLER: Thank you.
And | shoul d have turned to you sooner. | got
caught up in this topic.

Ms. Roberts.

MS. BROWN- ROBERTS: Yes. Maxi ne
Brown- Roberts fromthe O fice of Planning.

Wen we received the application
and we reviewed it, two things cane to us.

One was that they were asking for
addi ti onal FAR based on affordable units --
based on the provision of affordable units.
And we do not support or we could not find
where that was creating a hardship for them

And so we recommended to the
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Applicant that we woul d support a PUDin this
case.

And one of the things that we al so
based our recommendation on was that there
were two cases where that if it cane before
the Zoning Conm ssion and the BZA and there
were some concerns that that reason was used
in the justification also. And so, you know,
we said, well, you know, we do not based on
those things, we do not think that we could
support that.

The Applicant then cane back to us
wth these two options and we said, okay. |If
that's the way you want to go we will go this
way. So, | don't think that it, to ny
know edge, it was not a direct reconmendati on
of the Ofice of Planning that they do interim
and the final. | don't know about that.

| nmean, maybe it happened, but I
don't have any such know edge. And so that's
where we are.

| f you' || notice in our
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recommendation, we did not address the final
pl ans because as far as we're concerned,
that's a separate case. When that cones
before us, then we'll do that analysis. But
this just addresses the interim plans.

CHAI RPERSON M LLER: Ckay. Just
to flush this out just a little nore.

Is it the Ofice of Planning's
position that affordabl e housing can never be
factored in to the variance anal ysis?

M5. BROWN- ROBERTS: Oh, no. No.

CHAl RPERSON M LLER:  Ckay.

M5. BROMN- ROBERTS: But in this
case, we did not see that.

CHAI RPERSON M LLER: Ckay. You
didn't see that they had nade a connection?

M5. BROWN- ROBERTS: Yes. In this
case. Yes.

CHAl RPERSON M LLER  Ckay. kay.
Thank you.

Ckay. | have one nore thing to

say and then you wll decide and all those
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other people -- oh, did you want to say
sonething first?

BOARD MEMBER LOUD: "1l wait
until you give your one nore thing out.

CHAI RPERSON M LLER: Ckay. I
guess there are two options, | nean. One is,
| understand what O fice of Planning is saying
now t hat sonmething different in articulating
the variance test that perhaps you didn't
articulate it well enough with respect to the
practical difficult relating to affordable

housi ng or sonething |ike that.

That's di fferent from t he
I npression that | was getting that it could
never -- and for the equation.

So, | nean, I'll |let ny coll eagues
speak, but | guess it will cone down to, you

know, can you nake a better articulation of
the variance test with respect to the whole
proj ect today? O do you go forward with part
1 with no guarantees about Part 2? You know,

there may be likely to happen, but there are
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no guarantees about Part 2. Because | don't
think we can hardly |ook at Part 2 because |
don't believe that the nodificationregulation
I s set up that way that we woul d consi der that
ahead of tine.

M. Loud, do you want to say
sonet hi ng?

BOARD MEMBER LOUD: Yes. Just
before we nove into a different l|ine of
di scussi on.

| wanted to ask M. Bl anchard what
the practical value is to your organi zati on of
having the relief granted today with respect
to the 115 unit project and the parking and
| oadi ng scenarios attached to that project.

MR, BLANCHARD: Well, actually I'd
| i ke M. Cardenas to respond to that because
he is nore famliar wth the financing
timetabl e and the construction tinetable and
t hose types of issues. It hinges on those
factors.

MR. CARDENAS: For us, the biggest
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I ssue in the project is to be able to provide
af fordabl e housing for the city. That's what
the project is all about.

When we were doi ng the anal ysis on
the project we found that to nake the project
feasible, we had to come up with an increase
in FAR and in lot covered ratio for the
proj ect.

The only way to get that was
either conme here in front of you, the BZA, or
go for a PUD

We nmade the decision of coming to
you and that decision was made, you know, six
nont hs ago.

We al ways had the intent of com ng
for relief fromparking, relief on lot ratio
and FAR And because of the strategy that M.
Bl anchard was presenting, we decided to go
with a reduced project so we wouldn't have to
go for FAR relief and lot ration relief.
That's the reasoni ng behind comng to you for

115 units.
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As you know, we have in this
particular project, the financing is very
conpl i cat ed. W're getting noney from the
cityindifferent fashions. W're getting | ow
i nconme tax credit, newnmarket tax credits. W
have very di fferent conponents on the project.

In addition to that, we are
getting a partnership with NCRC to get the
| and to be able to build the project.

If w go -- we have nmade a
decision to going for a PUD and wait a year
and half to get it going, we probably would
have |lost the opportunity to create this
proj ect. That is the reasoning behind the
devel oper to cone in front of you today.

BOARD MEMBER LQOUD: So, if |
understand it correctly that your ability to
nove forward through the different |ayers of
financing require that you either went forward
with a PUD and nmade a certain showing as a
result of that or nove forward wth this

process and nmake a certain showing fromthis
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process to your financiers? And that you've
opted for this process because it's nuch --
It's much quicker?

MR, CARDENAS:. That's correct.

BOARD MEMBER LOUD: Ckay. Al
right.

MR. CARDENAS: And that was based
on recomendations from the Ofice of
Pl anni ng.

MR, BLANCHARD: in essence, Madam
Chair, the issue that arose with the variance
test for FAR and | ot occupancy is that there
was concern that the wuniqueness of the
property, which we do argue is unique. It's

got a substantial slope, changing grade, both

al ong Georgi a Avenue and front to back. It's
not, you know, perfect. |It's a rather large
| ot.

W have sone LEED issues that
we're trying to reach by providi ng geo-ther nal
wells in the rear yard. And but the

uni queness of the lot of the property, OP
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rai sed an issue of whether it was sufficient
to justify the variances for FAR and | ot
occupancy solely on the basis of having to
provide -- of trying to achieve the mx of
af fordabl e housing that we would attenpt --
that we are providing and that, you know, dove
tails into IZ when and if it is ever passed.

So, the concern was to pull back
frommaki ng t hose argunents because we weren't
sure whet her t here was sufficient
justification under the first prong of the

three-part test for those variances.

CHAIl RPERSON M LLER: | guess what
I want --

MR. BLANCHARD: - -

CHAl RPERSON M LLER:  What ?

MR. BLANCHARD: We'd |ove to have
a --

CHAl RPERSON M LLER:  Well, | just
want to say, you know, that Ofice of
Planning, if you're goingtorely on Ofice of

Pl anni ng, you should know that Ofice of
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Planning they're not | awyers, they're
pl anners. They | ook at the topography. They
| ook at the light and air. They |ook at the
regul ati ons that way, that this Board | ooks to
the Court of Appeals' decisions which talks
about exceptional conditions as being |arger
than the property itself that goes to the
condition on the property.

MR. BLANCHARD: And the fact that
thisis District-owner property, well, through
the NCRC, is a uniqueness characteristic in
and of itself.

And so trying to reach the
governnental goal of providing affordable
housi ng m ght help on the uniqueness test.
So, maybe you woul d be nore confortable if we
were to proffer as a request to the Board to
approve the 130 wunit building or in the
alternative, if the Board does not feel that
those first prong and the three-prong test can
be met, in the alternative approve the 115 of

t he pl an.
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s that what you would like us to
go or does that add too nany nore | ayers of --

MR. CARDENAS:. Madam Chair?

CHAI RPERSON M LLER: I can't
advi se you, but what | want to say is |I'm
concerned. And maybe I'mthe only one on this
Board that's concerned about this. And |
don't want to cast dispersions onit. But it
seens |like the revised one is not an honest
application. And the original application
certainly is revised wth the overlay
requi rements now for CGeorgia Avenue is the
nore honest application. And | was concerned
that you were -- seened to have been tal ked
out of pursuing that application.

And we haven't pre-judged the
application at all, but | think it's a nmatter
of public know edge. | nmean, if you follow
our proceedings that this Board |ooks nore
broadly on the variance test based on the
Court of Appeals' decisions than the Ofice of

Pl anning. So, that if you were relying on the
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Ofice of Planning, | wanted you to have that
i nformation. Madam Chair?

CHAl RPERSON M LLER:  Yes.

MR,  CARDENAS: | think the fact
that we're presenting to you both options is
honest -- is being honest and being open with
the Board. It was our best judgnent when we
found the facts that | MC wasn't approved yet.
And we knew that it was sonething that the
proj ect needs to be successful and to provide
t he nunber of affordabl e housing that we want
to provide for the city.

So, we mde that decision and
we're comng here in front of you totally open
with both options. And we just want to nake
sure that we have our best show of getting the
proj ect noving forward.

| f we have 115 and | MC takes three
years to pass, we're going to build that. But
If it passes in the next six nonths, which is
what we're betting on, we're going to cone

back to you, Madam Chair, and say, we want to
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do 130 units instead of 115. That is the
prem ses behind the whol e thing.

CHAl RPERSON M LLER: Ckay. And
" m probably saying too nuch on this. | need
to wap up soon, but first of all. | think
affordabl e housing is a dire need in the city
and | don't believe that the Zoni ng Conm ssi on
has said and Ms. Brown-Roberts is now saying
that they don't say that that can't be
considered in the variance test.

But on the other hand, we cannot
do alternatives. And as far as | know, you
need to nmake the decision as to how you want
to proceed.

MR. CARDENAS: Madam Chair, can we
t ake --

CHAI RPERSON M LLER:  You can t ake,
you know, a | ot of the Board Menbers may think
the sane. You can take a little bit of tine
to thi nk about that decision. Because you nmay
be thinking well, oh, gee. What is the Zoning

Conmmi ssion going to do even if the Board does
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approve? | nean, all those things have been
thrown at you.

But | just wanted to give ny point
of view on the variance test to a certain
ext ent.

VI CE CHAI RPERSON ETHERLY: And | et
me just junp back in on this one.

First of all, | nost certainly
share the Chair's concern and | think this has
been a very inportant discussion.

Accordabl e housing is, of course,
not a new topic for this body. What is
probably sonmewhat new is the challenge of

dealing with it and incorporating it into the

context of our zoning regulations. It is
still sonmewhat an uneven science. It may very
wel | be after the 1Z reqgulations are
conpl et ed.

That being said, again, | think

the Applicant is being as forthright as
possi bl e. And I'm fairly certain that the

Chair understands that and just sinply
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recognizes that in your effort to Dbe
forthcom ng, you have present ed t wo
possibilities here. But what | think is and
" mnot offering advice and counsel, as that's
not the Board's role here. But | don't think
the Applicant is asking that.

But | think sinply what is being
put before this Board is that there are two
projects that coul d possibly happen. But for
pur poses of our conversation today and the
pur poses of what currently exi st on the books,
you have a 115 unit property. You're ready to
go forward with that presentation. You have
the plans. You have your argunents. You're
ready to speak to the variance test on all of

t hose requested vari ances.

But you're sayi ng at t he
appropriate tinme when the | andscape -- if and
when the | andscape changes, there will be a

nodi fication that you will need to see and you
are sinply highlighting that as a possibility.

| agree with the chair that it is
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a sonewhat unique set of circunstances, but
not one that is overly troublesone to this
particul ar nenber as | think we are nore than
abl e and capable of dealing wth it.

So, again, |I'm very confortable
noving forward with the conversation on the
115 unit piece today. I would perhaps not
like to put the Applicant in the position of
saying, well. Let's kind of, you know, chat
alittle bit and huddl e up and say whet her we
want to do the 130 piece today.

Phil osophically, again, [I'm in
conplete alignnent with the Chair and her
concern about any perception that the
di scussi on of affordabl e housi ng has no pl ace
in the variance test. | definitely don't
share that philosophy. And | don't think
that's necessarily what the Ofice of Planning
I's saying. But, again, there's shall we say
a new challenge in trying to talk about it in
the context of the zoning regs as they

currently exist.
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That's all.

But | think we're nore than able
to nove forward today. And for the nonent,
hey. We'll just -- we're not going to be
tal ki ng about the 130 unit piece. That wll
cone back when and i f the Applicant decides is
the appropriate tinme to do that.

But with that being said, again
l'"'m very confortable noving forward today
because | think the record has everything in
its inventory that we need to have a nore than
adequate hearing and discussion on the
rel evant test today.

CHAl RPERSON M LLER: Are there
ot her comments?

BOARD MEMBER LOUD: | woul d agree
wth M. Etherly and if | can sort of address
nyself to what | think is a subtext. The
severe shortage of affordable housing in this
city is at such a crisis, but I'msure this
will conme out as a part of the three prong

t est. So, | think that makes it rel evant.
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That we al nost have to hear this
today, if |'m understanding sone of the
financing considerations that were talked
about earlier. this is sonething that we
definitely ought not to del ay.

Sounds like the project is at a
very critical point. Financing is connected
to it and as we tal k about the variance test
and practical difficulty in some of those
| ssues, hopefully we'll hear nore about sone
of that.

So, it's a long w nded way of
saying I'min agreenent with M. Etherly on
hearing this today about the 115.

CHAl RPERSON M LLER: | just want
to say that | think we're going to hear it
today no matter what. We'l| either hear it for
the 115 or the 130.

And | don't know. | just feel
i ke, you know, we're dancing around this
Issue like, we can't -- you can't do an

application based on a need to provide
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af f ordabl e housi ng and that's why you' re doi ng
this other application which seens a little
phantomto ne.

But I've said a lot and if you
want to take a few m nutes and thi nk about how
you're going to proceed, that's fine.

MR. BLANCHARD: W& would like to
request five mnutes to caucus.

CHAI RPERSON M LLER:  Ckay. W'l
take five mnutes too then.

MR. BLANCHARD: Thank you.

(Wher eupon, off the record from
2:21 p.m to 2:33 p.m)

CHAl RPERSON M LLER: Ckay. M.
Bl anchard, how would you |ike to proceed?

MR, BLANCHARD: W' ve deci ded,
Madam Chair, to proceed with the 115 wunit
proposed plans this afternoon.

CHAl RPERSON M LLER: Ckay. So,
that being said, I'mgoing to deviate fromny
| ong i ntroduction and hopefully save t he Board

sone tinme, because there's a |ot of
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I nformation already in the record in our pre-
hearing statenent that explains the two
vari ances we're asking for.

We believe we've net the variance
tests for those. The parking is a reduction
of 16 spaces.

CHAI RPERSON M LLER: Ckay. I
know, | don't think you can just rest of the
pl eadi ng. I think you need to remnd us
because, you know, there were different ones
we were | ooking at that it's hard to renenber,
you know, what does the 115 represent.

MR. BLANCHARD: Sure.

CHAI RPERSON M LLER:  What sort of
vari ance? How nuch of a variance is it.

MR, BLANCHARD: Okay. Well, we're
going to have the architect and traffic
consultant speak to the specifics, but there
are two area variances. One for parking and
the proposed plans for 115 unit dwelling
m xed use project with 115 dwelling units.

The parking requirenents for that
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are 58 plus 61 which conmes to 103 parking
spaces that we're going to provide.

CHAI RPERSON M LLER: What does the
58 represent and what does the 61 represent?

MR, BLANCHARD: Ckay. As you
know, the zoning regulations require one for
t wo. One parking space for every two
residential units in the C3-A zone district
and 115 wunits, the parking requirenent for
residential is 58 spaces.

Qur retail space is 21,283 square
feet. Under the zoning regulations you're
all oned to deduct 3,000 square feet fromt hat
and t hen di vi de the remai nder, which is 18, 283
square feet by 300 for each parki ng space t hat
you're required to provide.

So, for retail that's 61 spaces.
So, conbining the two, 58 spaces for
residential and 61 spaces for retail, the
total space that's required under the zoning
regul ations to be provided are 119. The pl ans

that are before the Board today show 103
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spaces provided and, therefore, we're asking
for a variance of 16 parking spaces.

In addition, there are a couple
of, and I'll have to ask the architect to
poi nt out where. But on a couple of the
parking levels there are sone groupings of
conpact spaces where the groupings are |ess
than the required five. You' re supposed to
put five conpact spaces in a group together.
There's a couple of instances in the parking
gar age because of providi ng corps el enents and
parking ranps and things like that, that the
spaces have to be chopped up. And so there's
a couple of instances where the groupings’
conpact spaces are less than five. There may
be just two spaces or three spaces. So, we
al so need a variance for that.

['"'m sorry, |I'm going to -- and
that is -- those are the two parking
vari ances.

In addition, we need a | oading

vari ance. And the |oading variance is for
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both a 55-foot |oading berth. This Board is
well aware anytine you have nore than 50
residential units in a building, vyou're
required to provide a 55-foot berth and
acconpanyi ng | oadi ng platform And al so a 20-
foot service delivery space for small cubed
truck delivery vehicle.

For the retail portion of the
buil ding, we have to provide two 30-foot
| oadi ng berths, a 20-foot service delivery
space and acconpanying |oading platform for
the two 30-foot berths.

We are requesting in the 115 unit
buil ding plans that are before the Board a
variance from the 55-foot berth, it's
acconpanyi ng | oadi ng pl at formand one service
del i very space.

And as the traffic consultant w ||
speak to later, the reason for that is that if
we provided all of these |oading spaces,
there's a trade off that the Board has to | ook

at between providing parking, which we think
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Is essential and sonmething | think the
communi ty wants on site and | oadi ng. Wi ch do
you provide? You can't provide all of them
so there's a bal anci ng t hat we' ve gone t hr ough
and we've asked the Board to give us certain
anount of variance on parking and a certain
anount of variance on | oadi ng.

As you wll see on the plans, we
are also once construction is finished and
we' ve tal ked to DDOT about this, we're going
to ask to renove the two 20-foot curb cuts on
Georgi a Avenue and repl ace that with a 40-f oot
| oadi ng zone. Now, that is in public space,
not on the property. But that wll help
dimnish the inpact of providing as nmany
| oadi ng berths as would be required i f we were
to conply conpletely with the requirenents of
t he zoni ng regul ati ons.

Those are the two vari ances.

There's also under the Georgia
Avenue Overlay certain requirenents for any

buil ding that's in excess of, | believe, it's
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20,000 square feet. And there what we are
trying to do is build this wonderful building
and as the architect will talk about |ater, I
wll let him talk about the wurban design
because he's better at that than | am That's
one of the wvariance -- | nean, special
exception criteria.

The traffic consultant will talk
about the inpacts on parking and traffic and
vehi cul ar access. Those are the second and
third variance criteria for the overlay.

The noise associated wth the
operation of the proposed m xed use buil di ng
will not be significant. That's the fourth
criteria. And the reason | say it won't be
significant is we're going to have an encl osed
courtyard and sonme green space on the roof.

None of the retail uses are --
It's not a nightclub that's going to produce
a lot of late night nusic. It's not a
manuf act uri ng plant where you have a |ot of

machi nery. And the residential -- if there's
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a noise created by the residents, it wll be
captured in either the courtyard or on the
rooftop where it won't really spill over and
affect the rest of the community.

The architect will also tal k about
how we are conplying with sone requirenents
for a 14-foot wuniform height on the first
floor retail space. And because of conplying
with that floor to ceiling height requirenent
which is a good one. It helps us attract nore
-- better retail to the building.

You' re all owed under the proposed
rules for the overlay to figure into the
overal |l height of the building an additional
five feet. So, we've captured that as well.

So, those are the things we're
asking for today. The special exception under
the Georgia Avenue Overlay and I'Il have the
architect go into -- and traffic planner go
into those some nore. And the two vari ances,
parking, which is really a two-fold variance

on the nunber of spaces and the conpact space
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groupi ng and t he | oadi ng requi renent, whichis
to exenpt the berth.

CHAl RPERSON M LLER: For the
context of the variance test, do you want to
address the uni queness, practical difficulty
and no substantial detrinent?

MR, BLANCHARD: Certainly.

CHAl RPERSON M LLER:  Ckay.

MR BLANCHARD: The property is
unique in that it does, as | nentioned
previously, have a sloping grade in two
di rections.

One, as you travel north on
Georgi a Avenue, the grade rises. And then as
you travel fromfront to rear, the grade drops
off by 11 feet. And so it has been a
chall enge and I' mgoing to have the architect
tal k about how these uni que circunstances of
the grade primarily affects our need for the
par ki ng vari ance.

Because of the <changing grade

we' ve had to create al nost a four area parking
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garage and drive aisles that go through that
to maxi m ze t he anount of parking you can have
on the site. If the grade wasn't there, we'd
have a different configuration of parking
al together. But given the slope, we've tried
to maxi m ze t he anount of parking you can have
and al so provide parking in the rear yard and
provi de as nmany spaces as possible. But we
can't provide all the spaces that would be
requi red.

The retail space also is affected
by the change in grade. And you'll see on the
plans that the front portion of the retai
does have 14 feet that actually expands to 16
feet. But we believe that we've net the
I ntent of the overlay requirenment for m ni num
of 14 feet. Even though it mght not be
entirely uniform it's actually larger in the
rear of the building as the grade changes.

And then the fact that the retail
-- well, the limtations of the lot also

affect the loading in that you have a |arge
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retaining wall on the site imediately to the
south where there's a Wendy's at the corner of
Geor gi a and Randol ph.

There's a retaining wall in the
rear that makes it difficult to get in and out
of that lot and the configuration of the two
15-foot alleys also makes it difficult to turn
trucks in and out of the existing alley
system  And so because of those inpacts on
truck turning, we're really not able to, and
these are physical limtations on the site,
provide as many |oading berths as we would
ot herwi se. So, those are how the uni qgueness
of the lot affects both the parking and
| oading variances and create practical
difficulties that make it difficult, if not
| npossible, to provide all the parking and
| oading on site. And also the uni queness of
the site goes to the special exception as
wel | , because of the changi ng grade and trying
to provide the m ni num 14-foot height.

Now, although the Board has --
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we're not asking for the other set of plans.
But there also is the fact that this is a
governnent -owned site where we're trying to
provide as nuch affordable housing as
possi bl e.

CHAl RPERSON M LLER: Are you
provi ding affordable housing in this plan?

MR, BLANCHARD: Yes. W are.

CHAI RPERSON M LLER: How many
uni ts?

MR, BLANCHARD: |'mgoing to --

CHAl RPERSON M LLER  Ckay. W'l
go on to the --

MR, BLANCHARD: -- defer -- I'm
goi ng to concl ude ny portion.

CHAl RPERSON M LLER:  Ckay.

MR BLANCHARD: The only other
thing | wanted to say is that we have -- |
haven't, but the Applicant has been before the
ANC several tines. And there is in the
Board's record as Exhibit 25, a letter of

support fromthe ANC for these plans.
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And OP, which we'll get to |ater

al so supports these plans with four issues and

we wll address all those issues in our
presentati on. There's an issue about roof
structures, which I'm going to have the

architect respond to. You have sone revised
pl ans that were distributed to you before the
hearing started. The revised plans that were
submtted wth the pre-hearing statenent
I ncl ude cal cul ati ons on FAR and | ot occupancy
for the 115 unit building, which addressed
t hat concern.

There are sections in the plans
and | believe those are -- well, I'll have the
architect respond which exact sections those
are. But there are sections in the plan that
show t he 14-foot height.

And bear wth ne one nore nonent.

And the last thing is the glass
and the emssivity issue and we have on the
pl ans that you have for the front el evati on of

the building and | believe that's plan A-9.
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A- 10, thank you. There is a notation that the
architect has added about conpliance in the
| ower right hand corner of that plan, A-10,
that states that the glass the glass and
em ssivity requirenents in the code are net.

Finally, 1 wunderstand that DDOT
submtted its report on Friday and |'m goi ng
to have the traffic consultant respond to
DDOT" s request that although they're wlling
to support the elimnation of the 55 | oading
berth, they've asked for an additional, which
woul d be our third 30-foot berth in the rear
and why we believe that is not necessary gi ven
everything else that we're doing as far as
provi ding as nuch parking as possible. It's
really a trade off between parking and
| oadi ng.

And al so the comm tnent to provide
the | oading zone on Ceorgia Avenue and how
that will help dimnish the inpact of not
provi ding a 30-foot berth.

So, with that I'd |like to concl ude
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ny openi ng statenent and turn to M. Cardenas.

MR. CARDENAS:. Thank you.

The project has 41 percent -- 41
percent of affordable units and 59 percent of
work force units.

The 41 percent is divided into 9
percent of 30 percent AM, 5 percent at 50
percent AM and 27 percent at 60 percent AM.

In addition to that --

BOARD MEMBER LOUD: Coul d you j ust
repeat those? Could you just repeat them
pl ease?

MR, CARDENAS: Yes. It's 41
percent. 59 percent work force and the 41 is
divided into 9 percent of 30, 5 percent of 50,
27 percent of 60.

MR,  BLANCHARD: M. Cardenas,
could you explain what work force is for the
Boar d?

MR, CARDENAS: Wrk force units
are considered between 80 percent and 120

percent of the AM.
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In addition to that as Lyle was
menti oning we have nmet with the community on
several occasions and we were able to obtain
their support for the project. And that's
where we have the letter from the ANC
Comm ssion, which was already presented by
Lyl e.

The project also is going to have
-- we're targeting a LEED certification for
the project. And it's not only the regular
standard LEED certification that we're
targeting, we're also applying for a new LEED
certification that is out that is called LEED
ND. And the project is actually going to be
used as a pilot for developing that new
certification.

In addition to that. It's two
certifications. One is a regular LEED
bui l ding certification. LEED ND is for the
nei ghborhood. It's a new standard that LEED
Is creating. The green council Bill Calvinis

creating on LEED. So, the project is going to
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becone a pi | ot for t hat particul ar
certification.

CHAl RPERSON M LLER: How is it
going to becone a pilot? Wat's speci al about
It that's making it a pilot?

MR CARDENAS: W -- LEED -- the
G een Building Council is just studying this
process. And what they did is they have
basically an open invitation for projects
gqualified and neet certain requirenents that
t hey have for t he nei ghbor hoods - -
qualifications.

So, t hey gi ve you certain
standards and i f you neet those standards, you
can apply for it as part of the pilot. So, we
nmet those standards and we're going forward
wi th the application.

CHAI RPERSON M LLER:  That i nvol ves
li ke a green roof for one. No?

MR. CARDENAS: No. The ND
doesn't.

CHAI RPERSON M LLER:  Ch, okay.
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MR. CARDENAS: No. The NDis nore
about nei ghborhood so i ncl udes certain nunber
of parking spaces, includes the fact the
project iswthinthe city and you're not, you
know, buil ding, you know, 20 mles from here.
That is close to Metro, you have several bus
stations near by and all the requirenents that
we were neeting. And we can provide you with
nore i nformation.

CHAI RPERSON M LLER:  Well, | just
-- | think is the first I've heard about that
aspect of it.

What do you call it? ND?

MR.  CARDENAS: ND. It's called
LEED ND and it's a pilot project by the G een
Buil ding Council. This is in addition to the
regul ar LEED certification.

CHAl RPERSON M LLER: Does it
provi de that you have fewer parking spaces or
what ?

MR. CARDENAS: No. Act ual |y,

there's a ratio between the nunber of units
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and t he nunber of parking spaces and we exceed
that by probably 25 percent.

CHAl RPERSON M LLER: Exceeded in
provi di ng spaces?

MR. CARDENAS: Yes. The nunber of
par ki ng spaces.

CHAI RPERSON M LLER:  Ckay.

MR, CARDENAS: Yes.

CHAl RPERSON M LLER: So, It
doesn't conflict W th our par ki ng
requi renment s?

MR. CARDENAS: No. It doesn't.

CHAI RPERSON M LLER:  Ckay.

MR, CARDENAS: In addition to
those two certifications, the project alsois
going to have a green roof and so it's an
anenity that we have for the tenants. |Is an
anenity that we're going to have for other
residents of the building and we think it's a
great feature in the project also.

That's all | have. |"m going to

pass it to the architect, unless you have
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questi ons.

CHAI RPERSON M LLER: What's the
anenity? What's the anenity?

MR. CARDENAS:. The green roof.

CHAI RPERSON M LLER: The green
roof. Ckay.

MR, CARDENAS: Yes. Al  the
tenants are goi ng to have access to that green
roof so they can -- 4th of July weekend they
can be out there.

CHAI RPERSON M LLER: That's great.

MR,  CARDENAS: Enjoy the green
r oof .

CHAI RPERSON M LLER:  Ckay.

BOARD NMEMBER LOUD: Before vyou
pass on, just a quick question.

If you could just walk ne through
the 41 percent affordable or just further
expl ai n your breakdown of 9 percent, 5 percent
and 27 percent?

MR. CARDENAS: What do you want ne
to go through?
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BOARD MEMBER LOUD: "' m taking
that to nean that roughly 9 percent of the
af fordabl e are what ?

MR. CARDENAS: 30 percent of area
medi um i ncone.

BOARD MEMBER LOUD: 9 percent of
the affordable or 30 percent of AM.

MR. CARDENAS: That's correct.

BOARD NMEMBER LQOUD: S5 percent --

" msorry.

MR CARDENAS: Ri ght. 9 percent
of the total. That's correct.

BOARD NMEMBER LQOUD: 9 percent of
the total.

MR, CARDENAS: O 150.

BOARD MEMBER LOUD: Not of the 41
percent ?

MR. CARDENAS:. Right.

BOARD MEMBER LOUD: Ckay. You got
a 5 percent of the total are at 50 percent of
AM ?

VMR. CARDENAS: That's correct.
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BOARD MEMBER LOUD: And 27 percent

of the total are at 60 percent AM. Ckay.

Thanks.

MR. MAI STO.  John Maisto with EDG
Architects.

I|"mgoing to explain in a way that
it will dovetail into M. Banks' traffic

report, starting from addressing sone of the
Zoni ng Board's comments.

The FAR and | ot occupancy, FAR and
| ot occupancy are shown on the zoni ng summary
as 4.0 for the FAR required 4.0 provided.
And | ot coverage, 75 percent is required and
we are at 69 percent | ot coverage, whi ch neans
that 31 percent of the rear of the lot is open
space which is going to be less for parking
and | oadi ng.

Sixty-five foot -- the height
requirenent is 65 feet. W are providing 70
feet based on the Georgia Avenue Overlay, the
al | owance of the Georgia Avenue Overl ay.

The front stair cores t hat
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protrudes the roof has to be no nore than --
well, less than four feet above the height,
the 70 foot height.

Just so everyone knows, t he
measuring point for the 70-foot height is
nmeasured at the entrance to the building at
the street level, 212 feet plus 70 feet. Two
Hundred and eighty two feet is the height of
t he buil di ng.

W have the stair -- front stair
corp at approximately 285 feet 10, 85 feet, 11
soit's wwthin that four feet.

The rear stair core elevator and
cooling tower enclosure is all wthin one
encl osure per subsection, 411.5. So, we're
conplying in that manner.

Wth regard to the interior retai
ceiling height, we are required by the George
Avenue Overlay to have 14 feet. W're able to
achieve that with the increase in the height.
There are parts of the retail that actually

exceed that to 16 feet, so we have net and
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exceeded that requirenent.

Regarding parking, | think M.
Bl anchard has gi ven a very good expl anati on of
the parking, the reasoning for requesting
vari ance for parking.

The difficulty of the site in
terns of the topography, we actually inproved
t he nunber of spaces based on the first BZA
exhibit that we sent back in.

When was that, Lyle.

MR BLANCHARD: | n January. I
mean, sorry. February 26th.

MR MAI STO February we sent in a
BZA application that showed a two-Ievel
parki ng garage with a curved ranp which took
up a lot of space in circulation and we
I nproved that by doing these four half |evels
in order to maximze circulation and parking
spaces.

And, of course, we have in
conti guous conpact spaces in two | ocations, we

have 13 contiguous and in two |ocations we
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have five contiguous. And it's only in a few
| ocations. | think a total of three or four
that we have either two or three. So, that's
where we're seeking relief in that regard.

| will turn over the vagaries of
the loading relief to lain Banks of OR
Geor ge.

MR. BANKS: M nane is |ain Banks
w th George Associ ates.

As is the requirenents of the BZA,
we undertook at traffic inpact study for the
devel opnent .

As you will note, we present the
worst case scenario of the two potential
projects in front of us. And so we did
actual ly analyze the 130 unit project.

As | said, this is the effect of
t he worst case scenario. And so the 115 unit
project in front of wus today still are
applicable to this study.

This study was presented to DDOT.

They have filed their report and concurred
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that the traffic inpact itself in terns of
trip generation fromthe retail as well as the
apartnment wunits wll not have an adverse
| npact on the | ocal roadway network, which is
primarily Georgia Avenue in this case.

And so primarily the two are the
relief sought by the Applicant which is
obviously the |oading variance from the 55
foot berth and for the apartnent units. And
obviously the reduction is off street parking
fromthe 119 units to the 103 which has been
pr oposed.

So, in terns of loading, the
requi renents of the zoning regul ations require
i ke 55 foot truck |oading berth and the 200
square foot platform that's required for
apartnent units in a devel opnment wth anynore
than 50 units.

We've wundertaken a survey and
there's been not necessarily a precedent set
in recent tines, but there's been a nunber of

devel opnent s whi ch have cone before t he BZA as
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wel | as the Zoning Comm ssion have asked for
this variance froma 55 foot |oading berth.

And this nenorandum which |ends
Its support and today as well as to DDOT and
OP yesterday. And we can just take a very
quick look to the three. We actually show
t hat of ei ght conpatible devel opnents
t hroughout the city. Only one apartnent unit
devel opnent actually provides a 55 foot
| oadi ng berth.

And t hr ough di scussi ons and
questionnaires wth the nanagenent of those
devel opnents, they have actually said that the
predom nant use is a 30-foot truck or smaller
for residential noving, which is what we have
come to expect in the |ast few years when we
have been devel opi ng apartnent or condom ni um
units in either m xed use or single occupant
devel opnent s.

And so in this case, not only do
we and the Applicant project that the

residents wll primarily use a 30 foot truck
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obviously precluding the need for a 55 foot
truck. The actually site itself wth the
access off of Randolph Street and shepherd
Street with the alley ways actually precludes
access by a 55 foot truck.

There is no way that a 55 foot
truck would be able to actually access the
all ey way, maneuver into a berth and then exit
on the actual site.

And then so in that regard, the
| oadi ng vari ance i s bei ng sought primarily for
those two reasons. The fact the residents
don't use 55 foot trucks, which is your
typical grocery store kind of truck, an 18
wheeler kind of thing, as well as the fact
that a truck actually won't be able to access
into the alley way systemw t hout substanti al
detrinment to the actual site.

CHAl RPERSON M LLER: Could vyou
just summarize what variance you' re asking
for? Like you required a certain anount of

berth and you' re only going to have so and so.
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And the difference between you and DDOT.

MR, BANKS: The anount of berth
that the <city requires from the zoning
regul ati ons for the apartnent units woul d have
to have one 55 foot berth within an associ at ed
200 square foot platform And also have to
have a 10 foot by 20 foot |oading space. So,
effectively a slightly larger parking space.

The retail devel opnment woul d need
to have two 30 foot berths with an associ ated
100 square foot platformfor each berth.

CHAl RPERSON M LLER: What's the
di fference between what you think i s adequate
and what DDOT says is adequate?

MR. BANKS: |In DDOT's report they
have stated that they understand a 55 foot
truck berth woul d not be required but they are
saying that they recommend an additional 30
foot berth woul d be needed.

So, they're saying that the two 30
foot spaces for retail as proposed by the

Applicant are acceptable. But then they al so
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requi re an addi tional 30 foot berth i nstead of
the 55 foot berth for the apartnent units.

CHAl RPERSON M LLER: And your
reason why you don't think it's required or do
you think that's okay?

MR BANKS: W -- well, having
received the DDOT report yesterday, in
conversations with the Applicant we obviously
feel that having three 30 foot berths woul d be
excessive in many regards due to the type of
retail being served wthin the devel opnent.
It's fully expected that there won't be a | ot
of deliveries to them It's going to be
nei ghbor hood serving retail. They're goingto
be relatively small units. And so they won't
necessarily have | ots of deliveries.

And so the two 30 foot berths
would actually serve the retail and the
residential .

By providing an additional 30 foot
berth, the Applicant would have to renove in

the region three or four parking spaces and so
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as M. Blanchard nentioned earlier it's
essentially a trade off as to whether we have
nor e par ki ng spaces or an excessi ve anount of
| oadi ng berths.

And | believeit's the Applicant's
choice that they would prefer to have nore
par ki ng.

CHAl RPERSON M LLER:  Thank you.

Any ot her questions?

Any ot her w tnesses right now?

MR. BLANCHARD: No. Ms. Mller, |
just wanted to point out. On the 150 foot
unit plans, if you look at the site plan,
whi ch is Sheet A-1.

Just on the | oading. If the
Applicant was to provi de an addi tional 30 foot
berth and t he nunbers, | apol ogi ze are ki nd of
small. Thank you.

You'd have to elimnate parking
spaces nunber 8, 12 and 16 i n order squeeze in
anot her 30 foot berth just to the south of the

two 30 foot berths that are shown t here. And

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

171

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

provide a simlar |oading platformat the end.

So, the trade off is elimnating
three parking spaces to provide another 30
foot berth. And the point is that the retai
space -- the retail spaces. There are three
of themare a pick up delivery dry cl eaners.
This is what's proposed. It's been nentioned
in the application and the pre-hearing
statenment. A snmall coffee shop and a health
cl ub.

And these are not -- these retai
uses are not the type that generate a | ot of
deliveries. This is not a big supernmarket or
other retail wuse that where there are a
signi ficant anount of deliveries al nost every
day.

So, once the residents nove in,
nove ins and nove outs after the building is
occupi ed are occasional and infrequent at
best . And so you really don't need the 55
foot delivery space for that reason.

And then since you already have
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the two 30 foot spaces, those can be shared
and the Applicant can work out tenant
agreenents with the retail users so that the
timng of those don't conflict.

And then finally the, as |
mentioned a couple of tinme already, the
| oading zone on Georgia Avenue wll help
di m ni sh an i npact.

So, | just wanted to put that on
the record and that would conclude our
presentation in chief.

VI CE CHAI RPERSON ETHERLY: Just a
very quick follow up, M. Blanchard.

Wth respect to the parking spaces
that you would lose if you had to introduce
anot her ranp that you just outlined, space 8,
12 and 16, with the |l oading platformfor that
addi ti onal | oading berth be of simlar |ength
tothe 8 by 25 that's al so pictured there? O
would it be slightly smaller?

The reason for ny question is.

I'"'m hazarding a guess, would you also
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concei vably inpact space nunber 9 or -- |
mean, | probably just splitting hairs here.
The point is well taken. You clearly would
| ose 8, 12 and 16. But |'m just wondering
whet her or not you m ght even have an i npact
on space nunber 9 as well.

MR.  BLANCHARD: I'"d like to have
M. Miisto --

VI CE CHAI RPERSON ETHERLY: | nean,
It's a mnor point but |'mjust curious.

MR, MAI STO Understood. The 8 by
12 | oading platformis 200 square feet which
Is two 100 square foot. So, in al
| i kel i hood, we would not be endangering any
ot her spaces because --

VI CE CHAI RPERSON ETHERLY:
Under st ood.

MR MAI STO -- as you can see
there's sone excess space there.

VI CE CHAI RPERSON ETHERLY: Ckay.

MR, MAI STO.  So, we would maintain

t hat .
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VI CE CHAl RPERSON ETHERLY: Thank
you.

Thank you, Madam Chair.

BOARD MEMBER LOUD: One quick
guestion, Madam Chair, before the panel
| eaves.

Let nme just comend the team on
your provision of affordable units in the
proj ect.

| wanted to ask you with respect
to the category of housing that's identified
as work force housing, the 59 percent.

What percentage of those or what
nunber of those are at 100 percent to 120
percent of AM?

MR, CARDENAS: Only half the
general nunber, the 59. | don't have the
split between the two.

BOARD MEMBER LOUD: | see.

MR, CARDENAS: But | can -- we can
get it to you.

BOARD MEMBER LOUD:  Ckay.
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CHAl RPERSON M LLER: Ckay. Not
seeing anynore or hearing anynore questions
fromthe Board, | guess it's tine to turn to
O fice of Pl anning.

IVB. BROWN- ROBERTS: Good
afternoon, Madam Chai rman and Menbers of the
BZA.

| "' m Maxi ne Brown- Roberts fromthe
O fice of Planning.

"Il address the variance request
for the parking and also for the |oading and
al so the special exception for the Georgia
Avenue Overlay District.

Regarding the variance test for
the parking, we think that the provision of
LEED certified building and having the
requi renent of having the underground wells in
the back yard or the rear yard is sonething
that is affecting the nunber or the ability to
provi de the nunber of parking spaces.

If that was not being done, they

coul d have gone further underground to provide
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t he requi red nunber of parking spaces. And we
see this as a uni queness.

In addition, there are in the
parking lot -- in the wunderground parking
there's also other structural elenents that
has to be accommobdated that hel ps to reduce
t he anobunt of space that they have to provide
for the parking.

We do not think that there will be
any detrinment -- inpact to the reduction in
t he nunber of spaces due to the location of
the Metro and also buses and we want to
encour age the use of public transportation.

Also regarding -- these also
affect the nunber or the allocation of the --
the allocation of not having five conpact
spaces together. And so we support the
vari ance on those two parking issues.

Regarding the loading, | think
what was nost convincing to us was the fact
that the adjacent alley is only 15 feet w de

and there's absolutely no way we're going to
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get the -- the 55 foot or one of the larger
trucks into that area. And, therefore, it
doesn't make sense to build that sort of a
| oadi ng berth when the trucks are not going to
be able to access that area.

W also think that it is and it
woul d be an over supply of the parking, again,
because the comrercial uses are not uses that
generate the need for |arge |oading areas.

And, again, we do not think that
the reduction in the loading wll have any
| npact on the zone plan or any detrinment to
t he nei ghbor hood.

Regarding the special exception
for the Georgi a Avenue Overl ay, the property--
there's a requirenent that the special
exceptionis applicable to all properties over
12,000 square feet within which this property
falls.

The Georgi a Avenue Overl ay
outlines a nunber of design requirenents and

I n nost of themwe think that this application
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has nmet those design requirenents.

In our report, we outline the
nunber of -- there were four issues that we
did not see where they were addressed in the
application. Since then | have spoken to the
Appl i cant and t hose i ssues have been resol ved.
And so those condition -- we wthdraw those
condi ti ons because we think that those things
have been resol ved.

Based on those two things, the
O fice of Planning recommend approval of the
vari ance request and also of the special
exception.

Thank you, Madam Chai r man.

CHAl RPERSON M LLER:  Thank you.

So, you went through all these
requi rements for the new overlay and
determ ned that they have net all of then?

M5. BROMN- ROBERTS:  Yes.

CHAI RPERSON M LLER: Ckay. And
that's all in our record?

M5. BROMN- ROBERTS: And, it's al
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in the record. Yes.

CHAI RPERSON M LLER: kay.
Because this is the first time that the Board
I's | ooking at these. Ckay.

| just want to ask you.

Wul d you agree that the Applicant
in this case is addressing a dire need of the
city by providing the affordabl e housing?

M5. BROMN- ROBERTS: Ch,  yes.
There's no doubt.

CHAI RPERSON M LLER:  Ckay. Thank
you. Thank you.

Any ot her questions?

Ckay. Do you have any questions
for the Ofice of Planning?

MR, BLANCHARD: No.

CHAl RPERSON M LLER: Al right.
Then | believe it's the turn of the ANC
Comm ssioner, if you'd like to provide sone
testi nony.

COMM SSI ONER BLAND: Yes. There

were at the outset of this project and this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

goes back to 2005, there were two issues on
the table. One, affordable housing, two,
par ki ng.

The devel oper, NCRC, have been
forthright in telling us, the comunity and
the ANC exactly what they were proposing to
do.

The devel oper has been before the
ANC four tinmes since the 2005 period. The
| ast bei ng June 12t h.

W are satisfied and we do not
hear from the conmmunity that there 1is
opposition to this particular project. And I
will say that's not the case in every project
up and down Georgi a Avenue.

So, we're not in opposition here.
W have not been and | believe that the
devel oper has satisfied the question of
af f ordabl e housi ng and par ki ng.

Thank you.

CHAl RPERSON M LLER:  Thank you.

Any questions fromthe Board?
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Any questions fromthe Applicant?

MR, BLANCHARD: No. Thank you.

CHAI RPERSON M LLER:  Ckay. Thank
you very mnuch.

I s there anybody here who wants to
testify on this application that's in the
audi ence? Ei ther in support or opposition?

Not hearing from anybody.

Any other questions from the
Board Menbers?

kay. Then at this point then |
would turn to the Applicant for closing
remar ks.

MR, BLANCHARD: Thank you, Madam
Chai r.

As you've heard this afternoon,
after nmuch back and forth, we are just asking
for the 115 wunit plan approval of two
vari ances. One for parking. The parking
variance is for 16 spaces under Section 2101.1
and relief fromthe conti guous conpact spaces

under Section 2115. 4. And relief under the
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| oading requirenments 221.1 for the 55 foot
| oadi ng berth, the associated 100 square foot
| oading platform and the 20 foot service
delivery space that normally would have been
provided for the residential requirenents of
t he buil di ng.

But conmbined with the retail uses
and the | oading that's being provided for the
retail wuses, we believe that the 20 foot
service delivery space, the two 30 foot
| oadi ng berths and the associated 200 square
foot loading platform are sufficient to
provide anple |oading space given the de
m ninus retail uses and the anount of | oadi ng
they will generate.

Thus, based on the uni que aspects
of this property and its changi ng grade, both
al ong Georgi a Avenue and to the rear, and the
15 foot alley -- public alley system that
serves this property, as well as the fact that
the governnment owns this property and it's

trying to provi de anpl e af f or dabl e housi ng, we
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believe that the variances requested or we
bel i eve that those aspects create sufficient
practical difficulties for the Board to grant
t hese variances for parking and | oadi ng. And
that granting these variances wll h ave no
detri nment on the zoning plan or the
nei ghbor hood.

Wth regard to the specia
exception request and Ms. Brown rem nded ne,
It's only 12,000 square feet and not 20 that
| said earlier. This property, the new
construction of nmuch nore 12,000 square feet.

We're here for a special exception
relief and we have and you' ve heard fromOP in
their report as well, net the various
criteria. ['"'m not going to enunerate them
now, but the criteria under Section 1329.2
t hat t he proj ect have enhanced t he
archi tectural design of the immediate
vicinity. [It's going to have this new green
screen thing. W didn't even tal k about the

rendering, but nuch |ike the enbassy across
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fromthe Naval Cbservatory, it has beautiful

green screen growi ng up, green roof, thernal

wells, all kinds of LEED aspects that are new
to the city. And the vehicular access is
sufficient for the existing alley system
that's not going to be right off of Georgia
Avenue. |It's going to be fromeither Randol ph
of Shepherd Streets.

The parking and traffic conditions
won't significantly affect the near by
resi dences, the access through the alley
system

The noise will not be significant
to the extent that it wll affect the near by
nei ghbors. And thus the construction of this
proposed m xed use building is in harnony with
t he surroundi ng nei ghborhood and the general
pur poses and i ntent of the zoning regul ations
and zoning map and will not have any adverse
| npact on the present or future character of
t he nei ghbor hood. Actually, it will be a good

ef fect.
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And so for those reasons, we ask
the Board to approve these variances and the
speci al exception for this project.

That concl udes our testinony.

CHAI RPERSON M LLER: Thank vyou
very nmuch.

MR. BLANCHARD: Thank you.

CHAI RPERSON M LLER: Ckay. W
were just consulting briefly whether we should
decide this today and | think the Board is
ready to go forward.

W understand that there are
people waiting in the audience for the next
case, so we don't intend to be too |l ong in our
del i berati ons. And |I'm going to turn that
over to M. Etherly to read this one.

VI CE CHAI RPERSON ETHERLY: Thank
you very nuch, Madam Chair.

As the Chair indicated, | feel
that the record is very conplete and very
detailed on this matter, so | would nove

approval of Application No. 17636 of Nati onal
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Capital Revitalization Corporation on behalf
of Redevel opnent Land Agency Revitalization
Corporation for the associated variance and
speci al exceptions pursuant to 11 DCVR 3103. 2
for a variance fromthe parking requirenents
under Subsection 2101.1 and a variance from
the loading requirenments under Subsection
2201.1. And a special exception as required
by the proposed Georgia Avenue Commerci al
Overlay District to permt the construction of
a building of nore than 12,000 square feet in
size, at prem ses 3910 through 3912 Georgia
Avenue, N.W and would invite a second.

BOARD MEMBER LOUD: Seconded.

VI CE CHAI RPERSON ETHERLY: Thank
you very much, M. Loud.

Again, | think the record is very
conplete, so I'"'mgoing to sinply junp right
intoit with respect to the variance, 1'd like
to perhaps just speak broadly to the rel evant
portions of the variance test.

Generally speaking wth respect
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the uniqueness of the subject property as
described by the Applicant, as ny coll eagues
will recall based on the description of the
Appl i cant, the subject property is confronted
by a nunber of very particular -- particularly
stressing conditions, if you wll.

| think one of the things that
wasn't discussed at | ength but was nentioned
by t he Applicant was, of course, the existence
of the -- and of course by Ofice of Planning,
t he exi stence of a 15 foot alley which clearly
fromt he standpoi nt of the | oadi ng requirenent
has a considerable inpact on precisely the
type of traffic and equipnent, if you wll,
vehi cul ar equi pnment that would be able to
service the proposed site with respect to the
I ssue of the uniqueness of the property.

Furthernore, with respect to the
trapezoi dal shape of the property itself,
change in grade fromfront to rear of 11 feet,
a sloping fromsouth to north which affects

the ability to provide entrances to retail
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spaces al ong Ceorgia Avenue. And, again, as
I ndi cated |arge trapezoidal shape of 143.5
feet in wdth along CGeorgia Avenue and 260
feet in depth.

It's a very significant [|ot but
size often tinmes is not the end of the
I nquiry. And, again, nmy virtue of these
consi derati ons, It would be incredibly
difficult for full scale conpliance with the
rel evant zoning requirenents.

Speaki ng specifically to the i ssue
of parking as was indicated by the Applicant,
103 spaces are being provided across both the
retail and the residential uses where 199
would be required, thus a difference of 16
par ki ng spaces.

But as indicated by the Applicant,
the spaces that are provided are being done
because of a very particular consideration
wth regard to the layout of the proposed
parking |evels. Agai n, because of the

significant inpacts as discussed with regard
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to the shape, the orientation, the sloping of
the building -- of the subject property, and
the orientation of particul ar core features as
presented by the Applicant.

The Appli cant has spoken to
considerations including LEED and green
building efforts. The inclusion of geo-
thermal wells. Quite sinply this is a very,
very fascinating project that attenpts to do
a nunber of different things that have -- |
woul d hazard a guess rarely been seen on
CGeor gi a Avenue.

But by virtue of the shape and
size of this property by virtue of a |ot of
t hose additional consi derati ons, strict
application of the zoning regs, | believe,
would result in a peculiar and exceptional
practical difficulty as it relates to both
par ki ng and | oadi ng.

Finally, wth respect to the
variance analysis, | Dbelieve the record

supports no substantial adverse inpacts or
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detrinment to the public good as resulting if
the variances are to be granted as was
I ndi cated by the excell ent word of the ANC and
the representation of Comm ssioner Bl and,
proposed retail is going to be nei ghborhood-
ori ent ed. The Appl i cant has t aken
considerable steps to include affordable
housing in this project and as indicated in
our earlier discussion, it is not sonething
that should be |ost as part of  our
conversati on.

| won't try to take the 800 pound
gorilla in the roomon and place it squarely
I n the context of the variance test. But from
the purposes of public good, clearly the
provi sion of the affordabl e housi ng conponent
inthis project, | think as was indicated, 41
percent affordable units, 59 percent work
force units. Cearly, the Applicant is taking
consi derabl e steps to address very inportant
considerations that are newer to the public

good.
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| shoul d speak specifically to the
| oadi ng piece as distinct from the parking
consi deration, because | think, again, the
exi stence of that 15 foot alley clearly speaks
to sone limtations in terns of being able to
service the building. But in terns of the
traffic anal ysi s and supporti ng docunent ati on,
In particular, the survey that was done by
O R George and Associ ates as conmm ssi oned by
the Applicant. | think speaks to the nore
t han adequat e usage -- the adequat e provi si on,
| should say of |oading capabilities for the
subj ect building, based on the type of retail,
nei ghbor hood in nature, as opposed to perhaps
when we normally think of retail, we mght
often times think of large trucks and other
vehicles bringing all types of the goods and
services. And while I'msure thisis goingto
be a very diverse set of retail client, it is
clear that based on the Applicant's work,
based on the O fice of Planning' s review here,

that the type of loading traffic that's going
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to be generated here wll be nore than well
handl ed by the proposed | oading capabilities
as set forth by the Applicant in the existing
pl an.

"Il perhaps begin to pause there
but | wll speak specifically to as the
Applicant did, the DDOI report that was
submtted recently which spoke to including
sonme additional |oading capacities. And |
bel i eve as the Applicant indicated, that the
addi ti onal | oadi ng al so woul d not be necessary

In relevant portion at Exhibit
Nunmber 38, DDOT recomrended t hat the Appli cant
woul d reduce -- would introduce another --
anot her | oading berth. And as indicated by
the Applicant, that would result in the |oss
of, | believe, three parking spaces, at
m ni mum spaces 8, 12 and 16. And that woul d,
| believe, not be an outconme that would be
consistent with -- otherw se consistent with
the goals and objectives of this project in

terns of the parking that is provided for the
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residential use for the retail use. So, |
woul d not be supportive of that particular
recomendat i on.

Accordingly, | believe that the
Appl i cant has nore than satisfiedthe variance
test as it relates to both parking and
| oadi ng.

And, finally, with respect to the
speci al exception under our Georgia Avenue
Commercial Overlay District, as you proceed
through 1329.2 and all of its relevant
sections, I'msinply going to foll owthe | ead
of the Applicant here and peak very broadly
but | believe with respect to the special
exception requirenents that as you nove
t hrough 1329 and 1330 and then further through
1328, the Applicant has, as indicated in the
Ofice of Planning report conplied wth all
rel evant portions of the overl ay requirenents.

So, wth that, Madam Chair, 1'I
pause there and take a breathe because |'ve

been speaki ng probably consistently for about
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15 m nutes now.

But | just can't say enough that I
think this is a very well put together, well
cont enpl at ed and desi gned proj ect that wasn't
an easy one to do.

Oten tinmes when we have nultiple
vari ances, those are sone of the nore conpl ex
and difficult cases that we have to deal wth.
Because the variance test, as ny coll eagues
know and as many practitioners before this
Board know, is not the easiest test in the
book to get by. And it's a conplicated
| andscape that you find yourself sitting in,
not only with respect to Georgia Avenue and
what continues to happen in terns of the
growh and the revitalization and the
continuing renai ssance of a great commerci al
t horoughfare, as ny colleague M. Loud know
very well. But also from the standpoint of
the shifting sands of inclusionary zoning.

So, again, | think the project is

a very well conceived project and | think the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

196

Appl i cant has done very well to satisfy all of
the relevant portions. Parking, |oading and
ultimately the special exception under the
Georgi a Avenue Commrercial Overlay District.

Madam Chair, | wll stop there.

CHAI RPERSON M LLER: Thank vyou
very nmuch.

Anybody el se?

BOARD MEMBER LOUD: | just want to
agree with everything M. Etherly said and
just very briefly say that | noted that M.
Bl anchard on several occasi ons spoke about the
uni queness test with respect to the | and bei ng
owned by the city and the desire and policy of
having affordable housing as part of the
project, | guess, both becauseit's city-owned
| and and because it's a policy of the Jair
Lynch Conpany and NCRC.

And just wanted M. Bland to know
that those comments fell favorably on these
ears. |'"m certain that ny Board -- fellow

col | eagues on the Board have interpreted them
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based on their own experiences. But as we
tal k bout uniqueness and what it neans in the
context of affordable housing, | certainly
heard your comments.

VI CE CHAI RPERSON ETHERLY: And
"1l just note finally, MadamChair. | didn't
speak specifically to the i ssue of the conpact
spaces.

For many of the reasons that have
al ready been addressed with respect to sone of
the core elenments that need to be |ocated
within the structure, there are sonme specific
I npacts as it relates to the parking | evel and
that creates the practical difficulty --
creates the uniqueness which leads to the
practical difficulty interns of finding five
conti guous spaces for those conpact spaces.
So, as the Applicant I ndi cat ed, wher e
possi bl e,they've been able to find two or
t hree spaces where they're able to group. But
because of the objective of being able to (1)

| ocat ed as many par ki ng spaces as possible in
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the parking garage and at the sanme tine
acconpl i shnment of the other very | audabl e and
commendabl e goals which are included in this
project. It isdifficult for the Applicant to
conply with the zoning regul ations as rel ates
to the location of those five contiguous
conpact spaces.

| want to be sure to include those
I n our deliberation discussions as well, Madam
Chai r.

CHAI RPERSON M LLER: Thank you.
And | don't want to bel abor too nuch.

| think that you covered all the
aspects of the variances and the special
exception that's been presented before us.
It's pretty straightforward. | think they
made a very strong case about the topography
of the land affecting the parking and al so not
such a great need for so nmany | oadi ng berths,
etcetera, that part.

And | would just like to commend

the Applicant for this project which does
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serve a great need of the city to revive work
force housi ng, affordable housing and all the
green elenents, and the pilot project. I
think that that is extraordi narily commendabl e
and consistent with the Conprehensive Pl an.

And | think -- | just want to say
that | think that based on ny understandi ng of
the law, the public need for wuse is an
| nportant factor and that that factors into ny
wei ghi ng of the variance test in general.

So, I don't t hi nk it's SO
inmportant in this nore limted case because
there were certainly restrictions of the | and
basi cally that were affecting these particul ar
vari ances.

Ckay. Any ot her comments?

Ckay. Then we have a notion
before us that's been seconded.

Al those in favor say aye.

( AYES)

CHAl RPERSON M LLER: Al'l  those
opposed?
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Al'l those abstai ni ng?

And would vyou <call the vote
pl ease.

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, the vote is recorded as four, zero, one
to grant the application as anended.

The notion was made by M.
Et herly, seconded by M. Loud. Ms. Mller,
M. Mann support the notion. There's not a
Zoni ng Conm ssi on nenber present at this tine
and the plans are approved as nmarked interim
plans for 115 units.

Those plans obviously are in the
record.

And full order, sunmary order?

MR.  BLANCHARD: Madam Chair, we
ask the Board' s i ndul gence for a sunmary order
given the fact that the ANCis in support and
there are no nenbers of the comunity in
opposition to this. And that we --

CHAI RPERSON M LLER:  No. | agree.

And | woul d have suggested that.
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There is no opposition. And |
believe the Board is in favor of that.

| just in this summary order, |
don't know whether it should be called interim
plans or not. |Is that what they are called?
| s there anot her revised plan?

We can play wth that or revise or
what ever. Ckay.

Ckay. (ood.

Al right. Then | think we're
finished with this case.

Good luck. Thank you very nuch.

Ckay. W're going to take a very
qui ck break, like a three or four m nute break
whi | e the next case cones forward.

(Whereupon, at 3:38 p.m a recess
until 3:47 p.m)

CHAl RPERSON M LLER: Ckay, we are
ready for you. If the parties at the table
want to introduce thenselves for the record,
t hat woul d be good.

MR BOLEY: Madam Chair, WMenbers
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of the Board, ny nane i s Benjam n Bol ey, B, as
in boy, OL-EY. "' m Senior Counsel at
Goodwi n Procter, 901 New York Avenue, N W,
here i n Washi ngt on.

To ny right is the Appellant in
this case, one of the Appellants. H's nane is
Todd Boley, B as in boy, OL-EY.

Oh ny left is Carolyn Shernman of
t he ANC.

We have several wtnesses in the
back there | can introduce now, or wait until
t hey cone up.

CHAI RPERSON M LLER: 1'd say wait,
let's wait.

And, let's go to the other side of
the table.

MR. GREEN: Good afternoon, Madam
Chai rman and Menbers of the Board. My nane is
Matthew J. Geen, Jr. |"'m an Assistant
Attorney General, and | represent the
Depart nent of Consuner and Regul atory Affairs.

To ny imediate right is M.
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Matthew L. LeGrant. He is the Acting Zoning
Adm ni strator for the Departnent of Consuner
and Regul atory Affairs.

CHAI RPERSON M LLER:  Ckay.

MR GREEN: And, he is the only
w tness we intend to call.

CHAI RPERSON M LLER:  Ckay, good.

M5. BROMN: Good afternoon, Madam
Chair, Menbers of the Board, | am Carolyn
Brown with the law firm of Holland & Kni ght,
here on behalf of the property owner, Dunn
Wi skey LLC.

CHAl RPERSON M LLER: Ckay, thank
you.

This is what 1'd |ike to suggest.
There is an argunent by the property owner
that the appeal is untinely, which goes to
jurisdiction, and if you are still making t hat
argunent | woul d suggest that we address that
one first.

M5. BROWN: Madam Chair, |'d be

wlling to hold that in abeyance and just |et
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M. Boley gointo his rebuttal of it. | don't
want to press the issue, or confound the
proceedi ngs today, or nake them take | onger
than they need to. W feel very strongly that
we are solid on the nerits of the case, and so
however you want to address that, but | don't
feel the need to make an openi ng statenent on
t hat . It's in the brief, and if M. Boley
wants to respond, that's fine.

CHAl RPERSON M LLER: Ckay, let ne
say this. W don't have to do that. Usually,
| nmean, we don't have to do what we usually
do. Usually, with a jurisdictional question,
we address tineliness first, and if found to
be untinely we don't proceed with the nerits.

However, you are the novant of the
argunent at |least, it's not even in a notion,
It's in your, okay, opposi tion, and,
therefore, if you are not asking us to dism ss
it on jurisdiction at this tinme, then |
bel i eve that we can -- you asked us to hold it

I nto abeyance, not necessarily, you are not
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foregoi ng that argunent or what?

M5. BROAN:  Well, you know how it
Is, as lawers we have to put forth all the
argunents we can, but | would prefer to hold
It in abeyance, instead of wthdrawing it
conpl etely. But, | wll take your |lead on
t hat issue.

CHAI RPERSON M LLER: Ckay. Do |
have -- what is your response?

MR. BOCLEY: Madam Chair, we feel
the argunent on tineliness is extrenely weak.
W would like to argue it, so that the Board
can exercise jurisdiction and hear the nerits
of the case, because we don't know what
happens if you hold it in abeyance. Were do
we go fromthere?

CHAI RPERSON M LLER: | think --

MR, BOLEY: | think the Board has
jurisdiction to hear the case.

CHAl RPERSON M LLER: Ri ght, right,
we woul d have heard the case, correct.

So, okay then, how about the
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Zoning Adm nistrator's position?

MR GREEN: The Zoni ng
Adm nistrator's positionis sinply this, Madam
Chai rman and Menbers of the Board, the facts
speak for thenselves. W think that the facts
go to the issue of tineliness. W are not --
we are prepared to argue tineliness, but we
will not argue tineliness again. W are
prepared also to go into the nerits of the
case or discussionary prefaces today.

If the Board directs that we get
into the question of tineliness, we wll do
it.

CHAI RPERSON M LLER: Ckay, this is
what | think, and I'lIl see if ny Board Menbers
feel otherwwse. If theissue of tinelinessis
not being renoved, then we need to hear it,
because the Appellant needs to address that,
because that's one of the argunents agai nst
t hem

So, Ms. Brown, are you renoving

it, or shall we go forward and hear the
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| ssues?

M5. BROMN: |'Il just briefly give
a two-mnute summary of it.

W believe that the issues that
address |l ot wdth are not tinely, because they
deal with subdivisionissues. The subdivision
was recorded over a year ago. The Appellants
absol utely knew about the subdivision no | ater
than October 2nd, and | believe it was nuch
earlier, because t hey wer e provi ded
i nformation about it in the exchange of e-
mails that is attached to our subm ssion, and
for that reason anything that has to do with
|l ot width or dinensions, which would go to
what's on the | ot, the pavenent or the access
easenents, all those issues | think are
untinely, so that the only issue you would
real ly have before you is parking.

So, ["ve laid it out very
succinctly in our pleadings, so | wll not
bel abor it anynore.

Thank you.
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CHAI RPERSON M LLER: Ckay. | want
to now go to the Appellee, if you are ready.
That's you.

MR, GREEN: W are going to -- on
tinmeliness, is that right?

CHAI RPERSON M LLER: Just on
timeliness.

MR, GREEN: Al right.

It would appear, Madam Chairman,
that there are certain things that took place
Wi thin a specified period of tine.

Qur primary concern in the issue
of tineliness is that the Appellant had
know edge as of May of 2006, what was goi ng
on.

It is our position that at | east
If not May, at least in COctober of '06, the
Appel l ant was aware that a subdivision plat
had been recorded March the 20th, 2006. This
Is certainly beyond the 60-day period here.

It is our position that the

Appel | ant was notified by Dunn Whi skey in May
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of '06, of the building permt application.
It is our position that in May 19, 2006, Dunn
Wi skey gave the ANC notice, via an e-mail, of
certain building permt applications. It's
our position that in Cctober of '06, the ANC
and M. Boley were copied again on e-mails
regarding this subdivision. It is our
position that at that tinme sonething should
have been done by the Appellant in terns of
protecting and preserving its rights. Thi s
di d not happen.

It IS our position that by
wai ting, they have gone beyond t he 60-day tine
franme that the Board so grants, pursuant to
the Waste Managenent Case of Maryland and
ot her Board of Zoni ng Adjustnent cases.

It is our position that because of
this, that is the issue of tineliness, this
matter should not be heard by this body, and
shoul d be summarily di sm ssed.

It is our position that in order

to be considered, you nust, unless you can
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show sone exceptional circunstance, it is our
position that those exceptional circunstances
have not been denonstrated in any way.

Now, if they are, we have not
heard t hem

It is our position that this
appeal shoul d be di sm ssed.

CHAl RPERSON M LLER:  Thank you.

kay, then the Appellant.

MR BOLEY: The argunent that's
made i n support of di sm ssal because of a | ack
of your jurisdiction, based on tineliness, is
that the Appellant did not appeal from the
grant of the subdivision plot, from the
recordation of the subdivision plot -- plat,
in March of 'O06.

The building permts, from which
this appeal is taken, and it is the building
permts that is the admnistrative decision
fromwhich the appeal is taken. The buil ding
permts were i ssued on Decenber 26, 2006, and

the appeal was filed on February 23, 2007,
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timely, wthin 60 days. The statute
specifically says that you can appeal froma
buil ding permt. The statute says that.

The Board's regulation says you
must appeal within 60 days. W did. The
notion that we have to appeal from the
subdi vision plat is -- it's really ludicrous.
There's the subdivision plat, over there,
there are no buildings on it, there are no
driveways on it, there's nothing. Wat could
we appeal ? What could we say to you?

The buil di ngs are what we -- there
are 13 specific grounds of appeal on our piece
of paper. Every one of them is predicated
upon what the developer did after the
subdi vi si on pl at.

Moreover, it is the construction
of these buildings that has aggrieved the
Appel l ant, not the subdivision plat. The
buildings are what stares out over his
backyard, not the subdivision plat.

So, to say to us you are out of
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| uck, this Board has no jurisdiction, because
we didn't appeal from sonething we had no
reason to appeal from | say has no nerit
what soever

And, the notion that you can take
I ssues and say, well, you don't have
jurisdictionto hear an i ssue, the statute and
the regulations are phrased in terns of an
adm ni strative decision. The adm nistrative
deci sion was the building permts, that's what
aggrieved us, that's what we appeal ed. W
appealed it tinely.

This iared herring, may it pl ease

t he Board.

CHAl RPERSON M LLER: Thank you.

Any questions? Question?

Ckay, | think the Board is ready
to deliberate on that question. 1'd like to
start.

The provi sion that we are gover ned
by is at 3112.2, and it says under A "An

appeal shall be filed wthin 60 days fromthe
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date the person appealing the admnistrative
decision had notice or know edge of the
deci si on conpl ai ned of, or reasonably should
have had notice or know edge of the decision
conpl ai ned of, whichever is earlier.”

And, | would agree wth the
argunent made by the Appellant that they are
appealing the building permt, and they fil ed
their appeal within 60 days of the building
permt.

| understand the argunent of the
I ntervenor and DCRA that, per haps, the
Appel | ant had notice of the i ssues bef orehand,
of what the Intervenor was planning to do.
For instance, there are e-mails in the record.
However, our regulations go to a tinme that
starts to run from the date the person had
noti ce or know edge of a decision, andinthis
case the decision is the building permt, in
ny view.

Are there other coments on this?

BOARD NMEMBER MANN: | agree with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

213

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

214

your position entirely, Madam Chair.

CHAl RPERSON M LLER: Ckay. I
mean, | think the facts are that Decenber 26th
was when DCRA i ssued the permits, and February
23rd was when the appeal was filed, which is
within 60 days.

Any ot her comments?

Ckay, then this Board finds that
It has jurisdiction over this appeal, and we
are ready to hear the appeal.

So, that would nean that the
Appel l ant woul d go first wwth their appeal, in
presenting the appeal.

MR. BOLEY: Madam Chair, may it
pl ease the Board, 1'd like to make a fairly
subst anti al openi ng statenent, sinply because
-- aml com ng through?

CHAI RPERSON M LLER  Yes, can you
pull the mcrophone just a little closer to
you? Thank you.

MR BOLEY: Sinply because our

appeal is principally a |legal appeal. It is
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predi cat ed upon the neaning of your
regul ati ons, and what the devel oper has done.

So, if you'll bear with ne, | wll
go into, the first point that I want to nmake
I's on Cctober 26th, or at | east by a piece of
paper which is Exhibit 7 to the pre-hearing
menor andum of the Appellant, the devel oper
entered into sonething that he called an
easenent agreenent. This was a very strange
agreenent, because it was only between the
devel oper and hinself. There was no servient
estate, there was no dom nant estate, he owned
all of the property. And so he said, this is
what | did, and | subdivided, and now |I'm
going to change all that by a stroke of ny
pen. |"m going to enter into an easenent.
It's an ERSATZ easenent.

And, what he did was, he redefined
the ot lines for zoning purposes, because
what you are concerned about is the way in
which the land is used, the way in which

driveways are situated, the neaning of the
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frontage requirenent, he changed everything
that he started with, and cane up with a
different proposition, which is what he put
before DCRA. And, on the basis of that
proposition, the changed environnent, the
changed lot lines, DCRA granted the building
permts that Appellant is challenging before
you today.

So, the first point that | want to
make is, you nust |ook at these building
permts as granted accordingto the artificial
easenents, because they were just like a
change in the title to the property, and it
made a big difference as to whether the zoning
requi renents were conplied with, which is what
t hat | ooks | i ke, because it has the
panhandl es, and what exactly happened at the
end of the day.

CHAl RPERSON M LLER: Can you
explain what you nean that DCRA granted
permts based on the easenents?

MR. BOLEY: These easenents were
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before --

CHAI RPERSON M LLER: The easenents
were presented to DCRA, and they made their
deci si on based on the easenents, is that what
you are sayi ng?

MR BOLEY: Yes.

CHAl RPERSON M LLER: And, we know
t hat how?

MR BOLEY: They nmade their
decisions, let's put it that way, | can't | ook
at their mnds, but they nmade their deci sions.
They had the easenents in front of them

CHAI RPERSON M LLER:  Ckay.

MR, BOLEY: So, they knew what the
easenents provided, and they, nonetheless,
granted the building permts.

And, what we are very nuch
concerned about is that if this kind of a
mechani sm works to do what the devel oper has
done in this square, it will work el sewhere,
and this is a matter of right proceeding. CQur

position is that what the devel oper has done,
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If he's entitled to do it, has to be done
either through a wvariance or a special
exception, which he did not apply for.

And, what did he do? Let's go
t hrough the different points that we have nade
I n our pre-hearing nmenorandum SO you can see
exactly what the situation | ooks |iKke.

If you'll turn to that Exhibit 7
and put it before you. This, as you see, is
entitled, "Joint Driveway Parking Area and Use
Easenent,"” and it's call an agreenent, and
It's dated Cctober 26,2006, and, apparently,
was notarized a nonth |later by a notary whose
comm ssion had already expired, but that's
i rrel evant.

The map of the easenents show t hat
the frontage required, the frontage for Lot
18, which is the one in the upper right-hand
corner there, both of these lots, 18 and 17,
are what you would call panhandle or rat-tail
| ot s. They are in the back, and they have

this thing that cones out to satisfy the
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frontage requi renents of t he zoni ng
regul ati ons.

The frontage requirenent is set
forthin Section 401.6, | believe, and what it
says, that, "Each lot created after February
15, 1966, to be used and occupied by a one-
famly detached dwelling, a one-famly sem -
det ached, shall have a street frontage
measured al ong the street a di stance equal to
at least 40 percent of the required m ninmum
width of the lot, and in no case less than 14
feet."

Wl |, t he pl at shows t wo
pi pestens, two panhandl es, at the very street
line at 14 feet, and then by easenent, as you
can see from the exhibit, the devel oper,
again, by signing this one piece of paper
transferred the frontage that was from Lot 18
over to Lot 19, by an excl usive usage, so that
Lot 19, this is all owned by the devel oper by
the way while all of this is going on, Lot 19

now has the street frontage that Lot 18 used
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to have, and Lot 18 doesn't have any street
frontage at all.

Now, why do the zoni ng regul ati ons
require frontage? | can only think of two
reasons, and you probably knowit a heck of a
| ot better than | do. It's either to
di scourage panhandle lots, because that's a
rat her strange shape for a lot to have, or
It's to provide vehicul ar access for energency
vehi cl es and ot her vehicles so they can get to
t hese buildings in the back.

CHAI RPERSON M LLER Can I
I nterrupt you for a second, and | don't want
to, you know, interfere with your train of
t hought or anything, but sonetines it's easier
for us to focus if you can kind of say, for
I nstance, you are chal |l engi ng DCRA' s i ssuance
of the permt, so if you could maybe organi ze
and say there was an error for themto issue
that permt because, one, it doesn't have
street frontage, or two, it doesn't have -- do

you know what | nean, so | can see what the
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errors are?

MR, BOLEY: (kay, sure.

CHAI RPERSON M LLER:  Thanks.

MR,  BOLEY: The errors, Madam
Chair, are set forth on pages three through
si x of our pre-hearing nenorandum There are
13 allegations of error, from various and
sundry zoni ng regul ati ons, invol vi ng front age,
I nvol vi ng parking, involving side yards.

This isn't just a smdgeon of a
violation that brings us before you.

CHAl RPERSON M LLER:  Ckay, | just
wanted to be able to follow, you know, your
argunent. So, that's, basically, where you are
comng from So, you are doi ng frontage right
NOW.

MR BOLEY: Yes, |'m starting
wth, basically, the first -- the first point
on page three.

CHAl RPERSON M LLER: Got it, okay.

MR BOLEY: O the pre-hearing

menor andum
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CHAl RPERSON M LLER:  Thank you.

MR, BOLEY: And, what |'ve said is
what's witten down there, what has happened
I's the devel oper has taken the frontage away
fromthe back lot, 18, and givenit to Lot 19,
and it's no longer available for use for
access to that back Lot 18.

So, whatever the purpose of the
frontage requi renent has been, the devel oper
has underm ned it conpletely, because it can't
serve that purpose anynore.

CHAI RPERSON M LLER:  You nean he's
elimnated the frontage, literally, by
easenent, you are sayi ng?

MR. BOLEY: If you look at the
Exhibit 7 again, the map at the back, | really
shoul d have bl own this up and put it up there,
so that you could see it, but | regrettably
didn't.

If you can see Easenent D, as in
dog, that's the 14-foot frontage that used to

be Lot 18 s, and now it's a use easenent for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

222

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

benefit of Lot 19, and it's an exclusive use
"easenent." But, what has really happened is
that frontage is now part of Lot 19, and Lot
18 doesn't have it anynore. And, we say that
that's a blatant violation of the frontage
requi rement, not technically, but it also has
a real inpact because, as we wll see later
on, there is now but one driveway to serve 12
par ki ng spaces, and we say that that's also a
violation which I'Il get to nonentarily.

MR ETHERLY: Well, if | may, M.
Bol ey, just to kind of continue focusing on
the frontage for a nmonent, | am however,
struggling with the argunent that the easenent
somehow el i m nates or renoves frontage for the
pur poses of calculating |ot w dth.

Is there a zoning regulation, a
particular provision, or case law that you
have, which speaks to an easenent being
treated as subtraction for the cal cul ati on of
street frontage purposes?

MR. BOLEY: There is case |l awthat
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says, and | can cite this to you later, there
Is case law that says that you can't count
real easenent | and for purposes of determ ni ng
mninmumsize. | can't cite you anything that
says you can't count it for frontage, but what
I s the whol e purpose of the zoning regul ation
If you can say it had frontage, and | sign
sonething with nyself, and it doesn't have
frontage thereafter.

What pur pose does the Board serve,
unless it enforces the frontage requirenent,
because that's what the regul ati ons provide,
and | think what the devel oper has done, and
this isn't a real easenent, that's another
point that | want to enphasize, these aren't
two independent entities, one who owns one
pi ece, one owns the other, this is a devel oper
who is redefining the use of the |and, which
IS what zoni ng regul at es.

MR, ETHERLY: Okay, well, | would
definitely be interested in -- and we don't

have to delay here today, but | definitely
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would be interested in the benefit of sone

case | aw that speaks to --

MR, BOLEY: | will give you --

MR, ETHERLY: -- the inpact of --

MR BOLEY: -- I wll send that
case | aw --

VR. ETHERLY: - - the real
easenents.

MR. BCOLEY: -- to you.

MR, ETHERLY: Thank you.

Thank you, Madam Chair.

MR  BOLEY: The second piece of
frontage, which was the frontage for Lot 17,
IS now devoted to a common driveway usage by
another one of these strange easenents, soO
that Lot 17 can no longer use it exclusively
as a driveway, it's nowto be used as a comon

driveway for all four |ots.

Now, the frontage is still there
for driveway purposes. | can't deny that.
It's there. But now, instead of having

frontage that the zoning regulations require
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be for a single lot, every |ot has to have the
14-foot frontage, this |ot doesn't have 14-
foot frontage for itself. The 14-foot frontage
for Lot 17 is now a conmon driveway, again, by
one of these easenents that the devel oper
entered into wth hinself.

W say that that, too, violates
the requirenent of 401.6 that says each |ot
shall have a frontage of 14 feet. FEach |ot.

Qur third point is that it would
appear that even the 14-foot |ot that's used

-- 14-foot frontage that's now used as a

common driveway, wll only be about 13 feet
wi de, and we'll have to | ook at the maps and
show how that works. The devel oper, |
believe, is going to put sone sort of

st or mmat er managenent facility on the property
that may encroach upon that 14-foot w dth of
this common driveway.

CHAI RPERSON M LLER: How do we
know, in your nunber three, that it's only 13

feet wde? D d you neasure it or what?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

226

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

227

MR BOLEY: [|'msorry?

CHAI RPERSON M LLER: How do we
knowit's only 13 feet wide? | don't see it
on the plat.

MR, BOLEY: W have a statenent by
one of the people here that will support that
proposition, a witness that we will put on.

CHAl RPERSON M LLER:  Ckay.

MR. BOLEY: She has | ooked at it.

CHAl RPERSON M LLER: | just wanted
todifferentiate, too, here between, you know,
what's not in conpliance with what was
presented to DCRA.

MR BOLEY: Yes.

CHAI RPERSON M LLER: Because
what's on appeal is DCRA s issuance of a
buil ding permt.

Now, DCRA didn't authorize 13
feet, did it? | mean, do you know what |'m
sayi ng?

MR BOLEY: This third point is

not one | want to press vigorously --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

228

CHAI RPERSON M LLER:  Ckay, fi ne.

MR BOLEY: -- upon you, Mdam
Chair, but it's sonething that we wll have
soneone testify to, to see whether it is
I nfluential when you generate a deci sion.

CHAl RPERSON M LLER: I just want
to just nake it clear to you that the appeal
Is of an error of DCRA, okay, not the owner,
even though you are saying all these things
that the owner did wasn't right. But, you are
chal | engi ng DCRA' s i ssuance of the permt, and
soif there's no evidence that they authorized
that 13 feet, it doesn't go to that appeal.

MR,  BOLEY: | appreciate the
poi nt .

CHAI RPERSON M LLER:  Ckay, fi ne.

MR BOLEY: [It's well taken.

CHAI RPERSON M LLER:  Ckay.

MR BOLEY: That point, by the
way, Madam Chair, though, does not go to the
first two points that | have nade.

The fourth point is that the rat
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tail, where the i ngress and egress that shoul d
have been maintained for Lot 18 turns to the
right, the 14 feet go down to 11. The DCRA
was aware of that, and the question is whether
or not the frontage requirenent applies to the
entire rat tail or only at the street. The
provision itself says street.

When you | ook at 401.6, it says it
shall have a street frontage. The question
for the Board is whether that is properly
interpreted to nmean a continuation of the
frontage through the maj or part of the lot, or
whet her you coul d have 14 feet at the outset,
and then cut it back to six inches. That's
not the case here, it's cut back when the | ot
turns, and then it becones 11 or so feet, and
t hat shows on the diagrans.

CHAIl RPERSON M LLER: I'm not
really followng this. Could you show us or
sonet hi ng, what this point is?

MR, BOLEY: Al right, let ne see

if I can find this.
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CHAl RPERSON M LLER: Ckay.

MR. BOLEY: I f you | ook again at
Exhibit 7, please, the original lot Ilines
before the easenents, if you start with the
second colum to the left wth the 14-foot
frontage, the second one, the one that's
furthest to the east, if you wll, runit up,
and then turn right.

The original lot lines are those
of Lot 18 that cone down from the top, turn
| eft where you see the 36.0 figure, and then
turn left again. And, what we are saying is
that the wwdth of the area between the top of
Lot 19 and where that 36.0 figure appears,
those two paral lels, the di stance between t hem
Is not 14 feet anynore. And, the question
that we are phrasing to this Board i s whet her
or not a frontage requirenent can, in a rat-
tail lot of this sort, be narrowed down the
way it is narrowed down here.

And, we make this poi nt ,

enphasi zing that we think the purpose of the
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frontage requirenent in your regulationsisto
govern vehi cul ar access. That's why it shoul d
be 14 feet wi de, and these vehicles, and t hese
lot lines, their original lot Ilines, even
bef ore when the easenents changed all this,
the original lot Iines cut it downto 11 feet.

Now, we don't meke this argunent
unl ess you take -- you reject our argunent
that these easenents redefine the |lot |ines.
| f the easenents redefine the ot |ines as we
say, then this narrow ng doesn't occur.

The fifth point we nmake --

CHAI RPERSON M LLER: Wait, don't
go yet, because | want to nmake sure we all get
this. | don't see the 11 feet that you are
tal king about, but M. Etherly m ght be able
to show ne.

MR ETHERLY: Essentially, it's
fromthe 36 mark to the -- there's not anot her
line, there's not another nunber, but from
that 36.0 to the other 36.0.

MR. BOLEY: That is correct.
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MR, ETHERLY: Ckay.

CHAI RPERSON M LLER: Ckay, | see
where it is, but what is it gernane to, you
said it's germane to frontage for garages?
Nunmber four, are we doing nunber four,
I ngress, for ingress and egress to their
garages becones only about 11 feet.

MR BOLEY: Yes.

CHAI RPERSON M LLER:  What -- where
I's the requirenent of what footage it should
be?

MR. BOLEY: The argunent, Madam
Chair, is that the frontage requirenent that
requires 14 feet at the street, does not
permt a narrow ng as you go back to the major
part of the lot, and that's an interpretation
that we urge upon you. We don't know t hat
you' ve made that interpretation before, and we
don't know whether or not you' ve been asked
to, but it seens to us that if we are correct
that the purpose of the frontage requirenent

Is to allow vehicles to get back into these
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buildings built on the back lots, that a
narromng from 14 to 11 would violate the
frontage requirenent.

CHAI RPERSON M LLER: | think --
It's been a I ong day, but let ne see, 14 feet
Is the frontage that we start with, right?

MR, BOLEY: Yes, Madam Chair.

CHAI RPERSON M LLER: Ckay, but
t hen when we cone around, aren't we talking
about the width of the driveway or sonethi ng?

MR. BOLEY: What we are comng
around to on these kinds of lots is the area
of the ot that | eads to where the house is,
where the cars woul d be parked. And, even if
you |l ook at it before the easenents, this is
before these so-called easements that the
devel oper entered into, if you look at it that
14 feet beconmes 11 when the rat tail turns to
the right.

CHAI RPERSON M LLER:  But, it's 11
for whom for which lot?

MR BOLEY: It's 11 on the way to
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Lot 18.

CHAI RPERSON M LLER:  This isn't ny
strength, it looks likeit's 11 in width that
we are talking about, and before we were
tal king about frontage, that's where |[|'m
conf used.

MR BOLEY: This was the frontage
here, 401.6 says you have to have 14 feet of
street frontage. The |ot goes back, here's
the main lot, here's where the house wll be,
and here's where the different parking is
going to be, it turns to the right. This is
only 11 feet, between this |ine and that |ine.

The question is, do you conply
with the street frontage requirenent when the
frontage is 14 feet out here, cones back, and
when it turns it becones only 11 That's the
argunent .

CHAl RPERSON M LLER: Ckay, go
ahead.

MR, BOLEY: The next point we nmake

I's point nunber five. This relies on Section
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2117.4, and it, basically, says that each
requi red parking space shall be accessi bl e at
all times directly form inproved streets or
all eys, or shall be acceptable -- accessible
-- let nme start all over because | didn't see
that -- 2117.4, "Each required parking space
shal |l be accessible at all tinmes directly from
| nproved streets or alleys, or shall be
accessible from inproved streets and alleys
vi a graded and unobstructed private driveways
that form an all-weather and pervious
surface.”

The i ssue here is whether a single
driveway, serving four required parking
spaces, four houses, <conplies wth this
requi renent.

The devel oper has pointed out,
correctly, that this regulation doesn't say
that the driveway nust be a driveway excl usive
to the use of the house on the lot, to which
the -- a single lot.

Qur argunent here is that if, in
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fact, the whol e idea of frontage requirenents
Is to provide vehicular access, then that
vehi cul ar access has to be solely for the | ot
t hat mai ntai ns the frontage, because ot herw se
iIt's no longer that lot's frontage, and it's
a common driveway.

Now, if you have a conmon driveway
of this sort, think of how many houses it
coul d serve, how nmany required par ki ng spaces.
I f you read your regul ation as sayi ng you can
serve as many par ki ng spaces, required parKking
spaces as you want by a conmon driveway, which
Is the way the devel oper would read Section
2117. 4.

MR ETHERLY: So, if the -- and |
appreci ate you speaking to what was raised in
the property owner's responsive  brief,
because, | nean, that is the point | was kind
of bal anci ng agai nst here. So, what woul d be
-- if we were to accept the property owner's
readi ng, what would be -- what would be the

out cone? | think you just said it, but,
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perhaps, | need you to illustrate it alittle
nore. You just said that there would then, in
effect, benolimt to the nunber of required
par ki ng spaces that a common driveway could
service, and that would be the outcone that
woul d be unaccept abl e.

MR. BOLEY: That is correct.

MR ETHERLY: If we were to accept
the property owner's reading.

MR. BOLEY: You have phrased it
better than | coul d.

MR, ETHERLY: So, you don't -- but
you don't disagree with the property owner's
point that 2117.4 doesn't require that each
requi red parking space be accessible fromits
own inproved street or alley, or private
driveway.

MR, BOLEY: The devel oper's point
Is that the regulation doesn't say so in so
many words. What he says is that we've
I nserted words into the regul ation that aren't

there, and he's right, those words aren't
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t here. | can't say they are there. | can't
see themthere.

But, what |'m saying is that, if
you don't interpret this regulation when you
| ook at the frontage regulation , the purpose
of the frontage regulation, and this
regul ati on together, as putting at |east sone
limt on how many required parking spaces a
driveway can serve, then your interpretation
opens up, as you have better phrased it than
|, the potential of havi ng one conmon dri veway
serve any nunber of required parking spaces,
and I don't think that's a proper
I nterpretation of the regul ations.

MR, ETHERLY: So, what would --
so, what would -- what would the limt be for
the nunber of -- is there a |limt in the
zoni ng regul ations for the nunber of required
spaces that a driveway could serve? It sounds
as if you are saying, there's got to be a
limt on how | ong the panhandl e can be.

MR, BOLEY: Not how long the
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panhandl e can be. Well, yes, | suppose you
could say that, because the longer it is the
nore spaces it can serve.

No, | don't know of any limt
that's in the regulations. | amsaying there
must be a limt, otherwse a reading of this
regulation, to allow a comon driveway to
serve any nunber of required parking spaces,
could lead to that, | think, poor result.

MR, ETHERLY: kay, and the way
I"m kind of processing this, because as to
sonme of the questions you are getting fromthe
Chair, and probably, you know, as we nove
forward, is |I'm trying to kind of put the
argunments in the context of, not only what's
happeni ng here, but | think part of the appeal
here is setting the stage for other outcones
| i ke that, that we don't want to see.

So, I'mtrying to kind of picture
what the worst -- what the scenario is that we
are trying to avoid, so that's why | m ght

from tine to tinme interrupt wth sone

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

239

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

240

argunents, because | just want to be sure |
kind of flesh out what the devil is that we
are | ooking for here.

By devil | nean, okay, what's the
bad outcome? And, | think | have it, in terns
of each of the points that we've gotten
t hrough thus far.

MR BOLEY: You certainly could
say that a comon driveway that serves four
requi red parking spaces is authorized by this
particul ar regul ati on.

On the other hand, it's not just
the required parking spaces that the driveway
serves. This regulation only deals wth
requi red parking spaces, but there will be 12
par ki ng spaces back there, one driveway.

Ckay, and DCRA was aware of that,
| nmean, they sawthe easenents, and they still
granted that.

MR ETHERLY: kay.

MR BOLEY: | think it's probably

wort h saying that one of the concerns we have
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here i s the precedent that you wll be setting
I f you permt what has happened here to go as
a matter of right.

MR, ETHERLY: And, perhaps, again,
as | bounce back and forth between the
Appell ant's subm ttal and t he property owner's
response, |, perhaps, amnot inviting you to
respond to it just yet, because | want to
continue walking through each of the 13

poi nts, but also, the property owner nade an

excel | ent hi ghl i ght, particul arly, W th
respect to this particular issue, | think it
was, as it relates to what is -- | lost ny
cite -- it's Exhibit No. -- it's Exhibit

Letter F in the property owner's submttal
where they use the Rosedal e site as an exanpl e
of another shared driveway.

Again, |, perhaps, don't want to
ki nd of derail our progress just yet, but part
of what |'m processing is, of course, the
property owner is indicating that there is

precedent for this type of approach in other
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areas inthe District. So, |I'malso, perhaps,
tryingtostruggle wth, is there a difference
bet ween the Rosedal e exhi bit and Exhibit No.
F, and it's the one that's denoted
Subdi vi si on, Square 1954.

Agai n, you don't necessarily need
to get toit just yet, but ["'mtrying to kind
of just process all of that.

MR BOLEY: Nowis as good a tine
as any.

As far as | have been able to
ascertain, the Rosedal e devel opnent was not
chal | enged on these grounds. Now, if it was,
and the devel oper has material that can show
me, yes, then | would say to you, there is
precedent for the use of a comon driveway
that deals with nore than one required parking
space.

But, if it wasn't challenged on
that particular ground before this Board,
which is the one that interprets the zoning

regul ations, then, yes, if it were done, it
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were done. But, it hasn't been bl essed.

MR ETHERLY: | see. | see, just
because it's there doesn't nean that it's
proper and correct.

MR. BOLEY: It doesn't nean it's
right.

MR, ETHERLY: | under st and.

MR, BOLEY: | nean, there are many
things inthis world that happen until sonmeone
chal |l enges them and then all of a sudden the
court says, hey, that wasn't right.

MR, ETHERLY: Ckay, thank you.

Thank you, Madam Chair.

CHAI RPERSON M LLER: Let nme just
follow up on that, because, | nean, | agree
wth you that it's not necessarily precedent
for what's been approved, but have you seen
the property at Rosedale, because you are
t al ki ng about, you know, if we were to approve
sonmething like this, such and such would be
the results, and what a bad precedent it woul d

be, and what, you know, a negative inpact, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

243

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

gat her, you believe it would have.

And so, since there is this
Rosedal e exanple, have you seen it, do you
have an opi nion about that?

MR BOLEY: | have only seen the
exhi bits that were appended to t he devel oper's
menor andum

CHAI RPERSON M LLER.  Okay. Okay.

MR BOLEY: Qur next point is
nunber six, which is another point that's
predi cated upon paying no attention to what
t he devel oper did through t hese easenents t hat
he agreed with hinself to have.

And, what it, basically, says is
that there's no way to get to the required
par ki ng spaces on the two front lots, 19 and
20, because the way in which the pre-easenent
pl ot has been | ai d out those panhandl es bel ong
solely to the Lots 17 and 18.

The next point is nunber seven,
pl ease, it requires all -- |ooking at 2116. 1,

It requires all parking spaces to be |ocated
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on the sane lot with the building they are
I ntended to serve. And if, once again, you'd
| ook at these easenents, Exhibit 7, the nap at
t he back, you wll see Easenents B and C grant
par ki ng spaces for the rear lots on the front
| ot .

Now, the developer's response to
this, basically, reads the regulation as
saying all required parking spaces. It
doesn't. He's doi ng what he accused us of
doing wth the previous regulation that says
-- didn't say in so nmany words that each | ot
had to have its own driveway. Here, he
Inserts the word required, it doesn't say
required, it says all parking spaces, and
there can be no doubt that thee easenents
grant parking spaces on one |lot, where the
par ki ng spaces serve buil dings on other |ots.

| ndeed, the whole inner part of
what he's done here is going to be one big
parking lot, and the bigger buildings, the

ones that | assune he would sell for nore
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noney, are going to benefit from the
additional parking spaces that by these
easenents have been granted on one of the
smal l er | ots.

If you look at zoning regs
2116. 2(b), it says, "A parking space shall be
| ocat ed on an open area of alot either within
arear yard, wwthin a side yard, or el sewhere
on the lot, if accessory to a comercial or
I ndustrial use." That |ast provision doesn't
apply here ,this is residential, and what we
have said is, he's put parking spaces on the
front lot of Lot 18, on the front yard of Lot
18, and what he cones back with and says, wait
a mnute, he says, 2116 allows us to do this.
2116.4, excuse ne, allows us to do this. And,
all that that particular provision says is,
requi red parking spaces won't be located in a
certain area, it doesn't say you can |ocate
t hemanywhere you want, as long as it's not in
this area. And so, he's not answered this.

This is a parking space sitting in
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the front yard, and 2116.2 says you can't do
t hat .

CHAI RPERSON M LLER:  Where is the
par ki ng space in the front yard?

MR BOLEY: Excuse ne?

CHAI RPERSON M LLER: l'm sorry,
where is the parking space on the front yard?

MR BOLEY: Lot 18, it's -- |
believe it's right about here. Thisis -- the
house is here, this is the backyard, this is
the front, so right about there.

CHAl RPERSON M LLER  So, when you

say "right about there,” I'mnot sure what you
mean. Did DCRA approve a parking space
| ocati on?

MR. BOLEY: DCRA approved all the
pl ans, gave the buil ding.

CHAI RPERSON M LLER:  So, does the
bui l di ng --

MR. BOLEY: Gave themthe buil di ng
permt that allows them to put what he put

t oget her.
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CHAI RPERSON M LLER: -- does it
say where the parking space is?

MR,  BOLEY: | believe it does.
Oh, the building permt itself? No, it
doesn't say anything about parKking.

CHAI RPERSON M LLER: The pl ans
that went along with the building permt.

MR BOLEY: | believe they do.

CHAI RPERSON M LLER: And so, you
believe it is where you are pointing to,
right?

MR BOLEY: Yes.

CHAl RPERSON M LLER: It's just a
space, it's not a garage, it's an open space?

MR. BOLEY: No, the garage is on
t he ot her side.

CHAl RPERSON M LLER: There's a
gar age?

MR. BOLEY: And, |'m anenable to
you asking DCRA whether they were aware of
that, or the developer, but that's what the

pl an showed to us.
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CHAI RPERSON M LLER: Ckay, it's
what the plans show, | nean they | ooked at the
pl ans. So, we need to | ook at the plans, too.
Ckay.

MR BOLEY: Point nine, again, if
you |l ook at Exhibit 7, the map show ng the
easenents, the parking spaces on Lot 19, that
by easenent are now devoted to Lot 18, and Lot
17, reduced the lot size of Lot 19 to bel ow
what' s required.

However, if you count the land in
Easenent D as part of that |ot size, he gets
back up to where he needs to be. So, he
woul d, presumably, count the | and i n Easenent
Dto satisfy the lot size, and then he has no
frontage, of course, wth respect to Lot 18.

| nmean, basically, this carries
wat er on both shoul ders, and it doesn't work.

We bel i eve that the plans approved
by DCRA, with respect to Lot 19, once the
easenents are taken into account, that the

backyard of that house is too small, it
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doesn't reach the 20-foot requirenent.

CHAI RPERSON M LLER: And, how do
we know that that gets subtracted out of the
rear year cal cul ations?

MR BOLEY: Well, that's the ngjor
| ssue before you. How do you count the
realignment of the lot lines by use of this
so-cal | ed easenent, which | keep repeati ng and
saying to you isn't a | egal easenent, because
t he owner owns bot h pi eces.

And, the actual result of it is it
changes the use of the | and, which is what the
regul ati ons regqul ate. So, you do have a nmj or
| ssue, you either say yes, what the owner did
here is irrelevant, we're not going to pay any
attention to it, or you say no, this was
bef ore DCRA, they knew what this was about,
and they granted the building permts on this
basi s.

The sane problem with respect to
Lot 19, once you take i nto account the parking

easenents, it not only | essens the size of the
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lot, it also lessens the percentage of
occupancy of the building, and increases it,
so that it's nore than the 40 percent that's
per m ssi bl e under Section 403. 2.

CHAl RPERSON M LLER: So again, you
are asking us to make this conclusion that
because of the easenents we should subtract
that out of the <calculations for ot
occupancy?

MR BOLEY: What |'masking you to
dois tolook at these easenents for what they
really are. They change the lot lines for
use, for zoning purposes. And so, therefore,
what | ask you to do is what | think DCRA
shoul d have done, the sane thing, that they
shoul d have said, well, wait a mnute, if by
easenent you've elimnated the frontage for
Lot 18, you are not in conpliance.

And again, thee are not real
easenents. | nean, the devel oper coul d change
t hemtonorrow by sayi ng, oops, nade a m st ake,

"Il enter into another agreenent with nyself
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t hat changes t hem

And, interestingly enough, Menber
Et herly, the Rosedale arrangenent, t he
easenents there were between independent
parties. They were land owners, there's a
whole slew of them that entered into the
easenent agreenents there. They are real
agreenents. That's not the case here.

MR, ETHERLY: But, it wouldn't be
your argunment that that necessarily still
changes the inpact of them you would still
have the sane concerns. You are just
enphasi zing here, this is just, you know,
wthin the famly so to speak.

MR BOLEY: Yes.

MR ETHERLY: But, even in the
Rosedal e situation, even though there are
different |land owners, your argunent would
still be the sane.

MR, BOLEY: Well, what |I'm saying
I s that what you m ght permt independent | and

owners to do, you need not permt a single
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devel oper to do through this nmechani sm

|  nmean, what's nost troubling
about it is that this nechanismjust allows an
evi sceration of the regul ati ons.

MR, ETHERLY: But, it would still
-- but even if it's anong different |and
owners, you would still have the sane concern

under your argunent about the lot wdth

| Ssues.

MR BOLEY: Yes.

MR, ETHERLY: You are -- it's,
perhaps, just a little nore, | don't want to

say insidious here, but just for the purpose
of our conversation, it's just a little nore
I nsidious to you here, because it's the sane
property owner --

MR BOLEY: Yes.

MR. ETHERLY: -- doing the
easements, so to speak.

MR BOLEY: Yes.

MR ETHERLY: kay.

VR. BOLEY: "Il nmove to 13, and
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this is the question of the side yards, and
again, it depends on an interpretation of your
regul ation. Can a side yard that needs to be
eight foot in width, do you neasure the eight
feet from where an area way down to the
basenent is built with a retaining wall that
cones above grade? Because in this case, when
you ook at all of the plans, you wll see
that the area way takes up half of what woul d
ot herwi se be the side | ot, so you are | ooki ng
at side lots that are four feet, basically.
And, that shows on the pl ans.

And, the question is, well, no,
you neasure the side lot, not fromthis area
way sticking up above grade, but you neasure
it fromthe building |ine where the area way
starts.

That finishes the |egal argunent
that I'd like to nake. |f there are questions
that | can respond to, | would be glad to, and
then | would like, if the Board woul d i ndul ge

me, to ask certain questions of the Appell ant,
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so that you can see, basically, that he is an
aggrieved party, and what the actual inpact is
of this devel opnent upon his property.

And, we have other people that |
would like to have speak to the sane thing,
because, again, |'ve gone through technical
viol ati ons substantial, but, nonetheless, |I'm
arguing legal points, but this devel opnent
breaks this block in a very, very significant
way, in that what it used to be it isn't
anynore, thanks to what the devel oper has
done.

Now, another problem that we're
westling with, and | think you have to
westle with, is he's built it, he's gone
ahead, knowi ng about this appeal, he hasn't
stopped, he's built it. And so, what he says
Is, either we are wong or so what, we are
right but he's built it already, and that's
why what we are asking you to do is, if you
find that we are correct, and that this

devel opnent is not matter of right allowed in
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an R-2 District for reasons that we have
articulated, that you say do it the right way.
Seek a variance, special exception, deal with
the ANC, we nmy object, but that's the way
this should be done.

O herwise, | think there wll be a
huge hole in the zoning regulations and it
will take its toll upon the devel opnent in the
District.

In any event, W th your
perm ssion, | would like to ask sonme questi ons
of the Appellant.

CHAl RPERSON M LLER: Ckay, let ne
gi ve you sone gui dance here.

Basically, an appeal 1is about
whet her or not DCRA erred in issuing the
permts. And, wusually fact testinony would
not be all that rel evant.

However, | believe that you want
to present sone factual testinony to show why
your portrayal of how we should interpret the

regs makes sense, because of the inpact a
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different interpretation would have, if you
under st and what |' m sayi ng.

MR, BOLEY: Yes, | understand what
you are sayi ng.

CHAI RPERSON M LLER: It shoul d be
sonewhat |imted, because what we are going to
be focusing on, really, is howdo we interpret
t hese regul ati ons.

MR BOLEY: | have maybe ten
questi ons.

CHAl RPERSON M LLER: Ckay.

MR. BOLEY: And then there are two
or three others who can speak for the three
m nutes that you allow

CHAl RPERSON M LLER: Ckay, and
al so, you probably do know this, that once
they testify then they are subject to cross
exam nation by the other parties.

MR BOLEY: Yes.

CHAl RPERSON M LLER:  Ckay.

MR. BOLEY: What |'ll do is ask

questi ons. | prepared questions to ask,
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because that's what |'m accustoned to, even
t hough it appears that in proceedings before
this Board the witness just talks.
DI RECT EXAM NATI ON
BY MR BOLEY:
Q ' mgoing to ask you questions.
woul d you state your nane and hone

address for the record?

A Todd Bol ey, 4324 Garrison Street,
N. W

Q How close is your honme to the
property the owner is developing at 4319
t hrough 4321-1/2 Fessenden Street?

A Vell, it abuts it, the entire back
portion of ny property abuts his property.

Q And, what are the dinensions of
your backyard?

A Vell, it's 50 feet wi de and a good
120 feet long fromthe end of the deck -- from
the end of our deck that we have on the back
of our house.

Q Have you built a swimm ng pool in
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t he backyard?

A Yes.

Q Where in the backyard is the pool
| ocat ed?

A It's on the south side of the
property, probably about six to eight feet
fromthe back of the property, which abuts the
devel oper's property.

Q How significant a role did the
| ength of the backyard play in your decision
to buy your house?

A VWll, we wouldn't have bought the
house if it didn't have such a big backyard.
It was definitely the primary reason.

Q When did you buy your hone?

A In the spring of 1997.

Q How woul d you descri be your rear
yard, your use of the rear yard, prior to the
time the developnent activities began on
Fessenden Street, on the owner's property?

A Wll, we would spend nost all of

our time back there, the front yard isn't
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really very kid friendly, and we have two
young children. So, there's no alley back for
the kids to play in, so the kids pretty much,
you know, and the famly, we spend all of our
time in the backyard, as opposed to anywhere
el se on the property.

Q Before the construction, how far
fromthe rear lot line was the single-famly

house that had been | ocated at 4321 Fessenden

Street?

A |'"d say a good 140 feet, 120 to
140 feet.

Q How visible was that house from

your rear yard?

A Well, during the summer | coul dn't
even notice it, and in the winter | could see
it, but it was very far away.

Q How has this changed, as a result
of the construction that's gone on on
Fessenden Street?

A Well, that house, as you know, is

not there anynore, so we are |looking at --
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there's a very large house -- actually, two
houses next to each other, and it conpletely
bl ocks out the entire southern view

It's taken away all the greenery,
the nature, which was just abundant back
there, and the privacy, where it once was
consi derable, nowthere is really going to be
zero or no privacy, no privacy |looking at a
wal | of w ndows outside of ny backyard.

MR. BOLEY: | asked Todd to take
pictures of the difference before and now,
which 1'd like to offer.

BY MR BOLEY:

Q Wuld you identify these? We'll
cal that photograph --

MR GREEN: Madam Chai r man,
haven't seen --

CHAI RPERSON M LLER: Right, | --

MR, GREEN. -- a single picture.

CHAI RPERSON M LLER: -- we haven't
ei t her.

Also, we don't have this great
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formality where you have to get it marked as
evi dence or anything like that.

Actually, you are supposed to
bring themto Ms. Bailey down there, and then
she brings themto us. That's our procedure.

MR BOLEY: Ckay.

CHAI RPERSON M LLER:  No probl em
shoul d have told you that.

BY MR BOLEY:

Q WIl you identify the smaller
pi cture, please?

A The smaller picture was taken
probably, say, judging by the size of ny
child, about two or three years ago, fromthe
top of our house |ooking out towards the
property of the devel oper.

Q And, the bigger picture, please?

A This picture is taken from about
hal fway towards the back of ny backyard, a
recent picture taken within the | ast few days.

It shows half of the house, it

shows one house in the back, there's another
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house next to it.

MR, BOLEY: WMadam Chair, woul d the
Board want to hear, at this tine, from the
ot her witnesses, or wait until the individuals
have their say wth the three mnutes?
What ever you woul d prefer.

CHAI RPERSON M LLER |Is there any
cross exam nation by the Appellee or by the
| nt ervenor ?

MR. GREEN: | just have a couple
of questions that | would Iike to ask.

May | inquire, Madam Chairman?
Thank you.

CROSS EXAM NATI ON

BY MR GREEN

Q M. Bol ey, how you doi ng today?

A fine, thank you.

Q M. Bol ey, you pointed out in one
of those pictures a house in the back, a large
house, is that not right?

A Yes.

Q | think it's the second --
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A Yes. Yes.

Q Now, you live in a Cty, is that
not right, sir?

A Il live in D.C, yes.

Q Al right. And, as a result of
this city living, have you been precluded in
any way by the house that you' ve shown us from
growi ng grass in your backyard?

A No.

Q Have you lost any trees as a

result of this house, sir?

A No, | have not lost any trees on
nmy property.
Q Have your children been precl uded

fromplaying in the backyard?

A No, the children have not.

Q Can you still wuse your sw nm ng
pool, sir?

A Yes.

Q Has there been any encroachnent
upon your property by that house that you' ve

shown us, sir?
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A Encr oachnent ?

Q Yes, on your property, in other
words, has the house noved fromits current
position to sone point in our backyard?

A No, it hasn't.

Q Sir, isn't it a fact that vyou
built a basketball court in your backyard?

CHAI RPERSON M LLER: What's the
rel evance here?

MR GREEN. Well, he's saying that
the enjoynent of his property has been
| npi nged upon in sone way by this house. [|I'm

aski ng a question about a construction that he

made in his backyard that | contend, Madam
Chai rman, has caused encroachnent, if you
wi |1, upon the other property.

CHAl RPERSON M LLER: Ckay, let ne
just say sonething here, because |'ve been a
little bit lax, you know, in letting in
testinmony and stuff, but, basically -- no,
because we are sayi ng, you know, we are trying

tointerpret these regul ati ons, so when we are
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getting into did he build a basketball court,
it's like, is that going to help the Board
deci de?

MR, GREEN: Yes, it is.

CHAl RPERSON M LLER:  Ckay.

MR. GREEN: Because the Board is
concerned about the anbience and the
nei ghbor hood, and the fact that there is no
danage to anyone, you take that Into
consi deration in your decisions, that nobody
Is hurt, | take it.

CHAl RPERSON M LLER:  Ckay.

MR, GREEN: At least, that's been
ny under st andi ng.

CHAI RPERSON M LLER: Ckay, this is
an appeal and not a special exception.
However, | think, basically, what | was sayi ng
before is, when we are interpreting a
regul ati on we woul dn't want tointerpret it in
a way that would cause adverse inpact --

MR GREEN:  Yes.

CHAI RPERSON M LLER: -- per se,
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and that's --

MR, GREEN: Absolutely right.

CHAl RPERSON M LLER: -- why | am
letting this inalittle bit.

So, if that's your point --

MR GREEN: | will not ask no nore
than one or two questions, nma'am

CHAl RPERSON M LLER:  Ckay.

MR. GREEN: Thank you. Thank you
very much.,

BY MR GREEN

Q Sir, isn't it a fact you built a
basket ball court in your backyard, near the
property line of the big house?

A Yes.

Q Isn't it a fact, sir, that as a
result of this that there's water that rolls
fromyour basketball court on to the property
adj acent to it, which is where the big house
I's | ocated?

A | don't believe that's the case.

Q Wuld you be surprised to know
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that water is beginning to puddle on that
property, Sir as a result of your
construction near the border?

CHAl RPERSON M LLER: Ckay, let ne
just say this, all right?

MR GREEN: That's the |ast
guestion |I'm aski ng, Madam Chai r man.

CHAl RPERSON M LLER:  Ckay.

MR, GREEN: | just want an answer,
yes or no.

THE W TNESS: Coul d you repeat the
questi on?

BY MR GREEN:

Q Wuld you be surprised to know
that as a result of your construction of the
basketball court right at the edge of the
property line near the big house that you've
identified in your exhibit, that water is

begi nning to formand puddl e on that property?

A No, | --

Q You woul dn't be surprised?
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A -- that --

Q Ckay, thank you.

A -- | assune -- | assune that water
may have puddl ed there prior to the basket bal |
court being there, as well. The slope -- the
natural slope of the square flows to the
sout hwest .

Q Al right.

MR, GREEN: | don't have any ot her
questi ons, Madam Chai r man.

Thank you very nuch.

CHAI RPERSON M LLER:  Thank you.

| just want to say that, the
I nformation that you all shoul d be focusing on
IS  what we need to interpret t hese
regul ations. So, the further afield you go,
the less relevant it is to the Board's
deci si on.

But, okay, and do we have any
cross by the Intervenor?

MS. BROMN: | just have one very

quick question, a clarification in the
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phot ogr aph.
BY MS. BROMN

Q The snmaller photograph that was
taken two to three years ago shows a garage on
the right-hand side of the photo, is that
garage used for parking now?

A No.

Q And, where 1Is your required
par ki ng space

A | don't know.

MR BOLEY: l'"'m sorry, t he
question isn't whether the Appellant, whose
testinony | put onin order to showthat he is
aggrieved, subject to the cross exam nati on,
where his parking space is, is that rel evant
at all to whether he's aggrieved? | would say
-- 1 would object to it on the grounds that
it's not relevant at all.

CHAI RPERSON M LLER:  Ms. Brown, do
you want to address the relevance of your
questi on?

V5. BROMN: It was just a
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clarification to see if we're conplaining
about parking in the nei ghborhood, and this is
a serious detrinent, that if parking is not
provided for thislot if that's al so a serious
detrinent to the nei ghborhood.

CHAl RPERSON M LLER: Ckay. D d he
answer the question?

M5. BROMWN:  Yes, he did.

CHAI RPERSON M LLER: Ckay, al
right, any other questions?

M5. BROAN:  No.

CHAI RPERSON M LLER: Ckay. 1In the
meantinme, | double checked our regulations
about persons testifying for the three
m nutes. That's not really in the regul ations
governing appeals, that's in the regul ations
governing special exceptions and variance
applications, and if you have the regul ati ons
you can |look at it, but 3117.11 sets for the
order of procedures for presenting evi dence at
the hearing for appeals.

And, it goes through the different
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parties, it doesn't go to individuals. You
can -- you are a party, you can call an
I ndi vidual as your own wtness, but this is
different, is what |'mtrying to stress, it's

different from a special exception or

vari ance. W are really not |ooking at
| npacts very nmuch, it's really -- inpacts are
pretty nmuch peripheral. W are trying to

legally i nterpret a regul ation, and that's why
this regulation is different.

So, your question was about other
I ndi viduals. Now would be the tine for them
to testify, if they are to testify, because
they woul d be testifying as your w tnesses.

MR,  ETHERLY: And, as we have
ot her wi tnesses com ng forward, Madam Chair,
"Il just sinply echo, echo both your reading
of 3117.11, but, perhaps, use our two recent
Cross exam nati on experiences just as anot her
i ndication that the critical focus here is
very specific and very tightly focused, and

that is on the allegations of error from a
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zoni ng standpoint, and the Appellant has | aid
out 13 very specific grounds for error on the
part of the Zoning Adm ni strator and DCRA.

The I nquiry her e about
aggrievenent or harm or the inpact of the
subject structures, while, of course, nost
| nportant and nost serious for those property
owners who |ive adjacent to the subject site,
IS somewhat, as the Chair I ndi cat ed,
peri pheral . And, | say that very softly,
because when you are living there it's a very
different inpact, and it is by no neans
peri pheral, but from the standpoint of our
inquiry and our focus here today, it is a
little bit | esser of the focus here than the
I ssue of what the alleged error and zoning
violation is.

So, I think the Chair is walking
very carefully and appropriately in terns of
enabling participants to provide sone
testinony for those residents who live in the

I mrediate vicinity, totalk alittle bit about
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their inpacts, but | think it is correct that
we be very, very guarded and, shall we say,
deli berate about how far we go into it,
because the true focus here is, as we | ook at
all those regulations that you cited in your
overview and in your presentation, the
critical questionis, are those zoning errors
t hat shoul d have been -- that shoul d have been
pi cked up by DCRA in its review.

So, | just wanted to highlight
that, just to provide additional context. It
may be difficult at tines for residents to
understand that kind of focus here, again,
especially when you've waited all day, and
when you' ve seen these structures cone up from
t he ground and all of a sudden your quality of
life is inpacted. We understand that and
recognize it, but often tinmes the focus,
especially in appeals, has to be a very narrow
one.

Thank you, Madam Chair.

CHAI RPERSON M LLER: Thank you.
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I'"d actually like to say just a little bit
nore, specifically, with respect to this case.
For exanple, how it would be hel pful.

For exanple, if you nmake the
argunent that all these houses shoul d have had
street frontage under the regul ations, that it
shoul d be read that way, and then you have a
W tness that says, if you read it the other
way, as it's been built, hereis the result of
that. Thisis howit's inpacting nmy property,
or sonet hi ng. Then | think that's pretty
rel evant.

But, when you get off into, |
don't know, the view has changed or sonet hi ng,
and then you open the door for the other
parties to go after your witness, and they are
not on trial, but they've started to address
those issues, that's where we get off focus.

Ckay.

MR,  BOLEY: | understand, and |
t hank you very nuch for what both of you had

to say.
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The problem as you recognized, is
that we have people who live here, who are
terribly, terribly perturbed about what
happened. They want to tell you why they are
perturbed about what happened.

If you tell nme that that's not
sonet hing you think you want to hear, | won't
ask themto say anything. But, they do want
to speak.

CHAl RPERSON M LLER: Ckay. I
woul d say, they are welcone to speak, you
know, and then we'll weigh whatever into our
| egal anal ysis. But, | certainly -- people
have been waiting here to speak, you never
know what they are going to say that actually
m ght be relevant. | wouldn't want to say
t hey shoul dn't speak. So, it's your case, and
go right ahead.

MR. BOLEY: Let me introduce the
next wtness then. I amgoing to ask himfor
hi s nanme and address and the proximty of his

property to the developer's site, and then |'m
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going to |l et himsay whatever he wants to say
that he believes is relevant to your
deci si on.,

CHAl RPERSON M LLER:  Ckay.

MR. BOLEY: Pl ease feel free to
cut himoff if you think he's wandering into
irrelevancies. | don't want to unduly take up
your tinme, but | do want, not only to argue
the law, but to showthat there are equities
I nvol ved on the part of these neighbors, and
t hey do need you to i nterpret your regul ations
in such a way that their idea of the
protection of their neighborhood should be
fol | oned.

CHAI RPERSON M LLER: Okay. Let ne
say one other thing, and it's 5:15, and I
don't like to cut people off, but I don't know
t hat we have been tim ng you, but, basically,
under the rules it's al ways set at 60 m nutes,
collectively. So, you know, w tnesses shoul d
be aware of that as well, and it's al so, you

know, sonetines less is nore. They say a few
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t hi ngs, we get the point, and we renenber it.
Ckay.
DI RECT EXAM NATI ON
BY MR BOLEY:

Q Wul d you state your nanme, your
address, where your property is |located, and
then advise the Board as to the kinds of
things that the Chair indicated would be
significant in their weighing the issues?

A Thank vyou. Good afternoon. My
name is David Frankel. Il live at 4336
Garrison Street, NW |'ve lived there since
1986, so about 21 years, and ny property is
| ocated just north of the subject property,
nort hwest of the subject property, about -- ny
rear property line is probably about 70 or 80
feet fromthe corner of this new devel opnent,
fromthe closest corner.

VWhat |'d |ike to do, and | will be
very brief, | hope, is if | could walk up to
t he easel up there and show how | think this,

what | call private zoning through easenents,
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Is what | call what's happening here, and how
It inpacts on District of Colunbia residents,
not just ne, but what | see as the precedent
this could set for many ot hers.

So, with that, I'lIl go up --

CHAI RPERSON M LLER: You have a
m crophone to take with you, perfect.

THE W TNESS: And, can you hear
me? Yes, it sounds like it's working.

I'"d like to point to this -- |et
me describe it for the record -- the aerial
photo of Garrison Street and Fessenden Street,
N.W, and as you can see the developer's
properties are down here. This is Fessenden
Street where |'m pointing, |'m pointing, for
the record, at 4321 and 4319 Fessenden Street,
and as you've heard the testinony before, or
the legal argunent, they are going to have
this one 14-foot entrance comng into the
squar e.

Thi s whol e square, by the way, is

Square 1655, and ny concernis, and | urge you
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to think about this as you make your deci sion
here,, is what the limting principle is of
what the developer is proposing. The
devel oper is proposing to cone in, of course,
not instead of having two honmes, to have four
homes. | magine, please, if all the property
owners on our square, the residential property
owners, were to sell to a devel oper or get
t oget her and deci de, okay, why don't we all --
we are in the R 2 Zone, why don't we all get
rid of our single-famly hones, let's put in
dupl exes, sem -- let's use the right phrase,
sem -detached hones, as the developer is
doing. The developer is putting in tw sem -
det ached hones on his four subdivided |ots.
lmagine if we all did that, and
then we all had interior honmes as well, and
al so, please, imagine just one 14-foot
driveway comng in fromFessenden Street into
this square, and then having just one, say,
circular driveway, renoving all the trees,

because the developer has taken out many

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

280

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

281

trees, many mature trees from his lot, his

| engthy lot, covering it with -- what's the
phrase -- inperneable -- is that the right
phrase?

CHAI RPERSON M LLER: | npervi ous?

THE W TNESS: | mpervi ous, thank
you, i npervious stone, or brick, or cenent, or
whatever it is, and just did that.

| nmean, that is not what your
regul ations allow, and that is what | call the
private easenents, they are taking over your

role in our zoning.

So, there's so nuch nore | can
say, but |I'm going to just |eave just one
thought. | submtted a letter to the record,
and | just want to nmake sure that it's part of

your file, again, David Frankel, and | brought
extra copies. | won't hand it to you unl ess
you tell ne you don't have it, but it's dated
June 27, 2007.

So, if you can assure ne that it's

inthe record, and that you'll read ny letter,
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Do | have that assurance?

CHAI RPERSON M LLER:  I'm going to
check, but | renmenber reading your letter
al ready.

THE WTNESS: | have copies if it

woul d hel p.

BOARD MEMBER MANN: | believeit's
Exhi bit 17.

CHAl RPERSON M LLER: Right, [I'm
| ooking at Exhibit 17 as well.

BOARD MEMBER MANN: It's been in
the record, though, and anyone else, the
gentl eman from DCRA?

MR, GREEN: Oh, why not.

CHAI RPERSON M LLER: It is in the
record as Exhibit 17.

MR. GREEN:  Yes, but |I'Il take it
from hi manyway, that's okay.

THE WTNESS: Ckay, Wth that, |
am done, and | thank you for your tine.

CHAI RPERSON M LLER: Thank vyou
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very nmuch.
MR GREEN: May | inquire of the
W t ness, Madam Chai r man?
CHAI RPERSON M LLER:  Yes.
MR, GREEN: Thank you.
CROSS EXAM NATI ON
BY MR GREEN:
Q Just one question, sir. Does your
| ot abut the subject subdivision in question?
A No, it does not.
Q Thank you.
MR GREEN: Thank you, Madam
Chai r man.
CHAI RPERSON M LLER:  Thank you.
Ms. Brown?
M5. BROAN: No questi ons.
CHAI RPERSON M LLER: Ckay.
Anot her wi tness?
DI RECT EXAM NATI ON
BY MR BOLEY:
Q Pl ease state your nane, address

for the record, describe the relationship
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bet ween your property and t he subj ect property
that the developer is developing, and then
with caution to what the Chair nentioned
before, please tell the Board anything you
think is relevant to their decision.

A Madam  Chai r man, | adi es and

gentl enen, thank you very nuch.

My nane is Richard Gaham | live
at 5007 44th Street. "' m the owner of that
property. My parents live at 5003 44th

Street, so we have two properties that abut
the western side of the property in question.

| just want to nmake two very quick
points, and | won't delay this too nmuch nore.

The particular block that we live
on is, | think, rather unique in Washi ngton,
in that it has no back alleys. Al of the
property, rear properties, cone together in
the center of this square, and at one point
before we had our new construction this was
entirely a small forested park. So, | think

that's sinply one of the issues that has
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people so upset, that they've |ost that,
obvi ously.

The second issue -- well, there's
a third issue about the storm drain, but I
gather that's not one of our points, so |
won't worry you with that, but | have 90 feet
of footage with the property. There is a
concern on ny part about the di stance between
ny property line and the larger house in the
rear of the questioned property, and there is
a stairwell that goes down to the basenent,
and so we have eight feet -- approximtely,
ei ght feet fromny property line to the house,
and | want to correct you, | think it's nore
li ke three feet fromny property line to the
external wall of the stairwell.

Am | clear what |I'mtal ki ng about ?

CHAIl RPERSON M LLER: No, not
exactly to nme, but --
THE W TNESS: Ckay, let nme try
again.
NEAL R. GROSS
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CHAI RPERSON M LLER: -- are you
addressing the rear yard cal cul ati ons?

THE W TNESS: Not the rear yard,

si de yard.
CHAI RPERSON M LLER:  Si de yard.
THE WTNESS: Side yard.
CHAI RPERSON M LLER:  Ckay.
THE W TNESS: Si de yard. ['"'m on
the side of the l|arger building. It has a

stairwel |l that goes to the basenent, between
my property line and the external wall of the
stairwell is about three feet.

Now, |I'm told by the nanager at
the site that there is aretaining wall to be
built, and when that is built | can't imagine
there's going to be nore than about two and a
hal f feet between the fence and the obligatory
railing for this stairwell.

It seens to ne two and a hal f feet
of passage is sonething that the fire marshal
couldn't possibly accept, so | think that

should be taken into consideration on this
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| ssue of side yard distance.

Did | make nyself clear again?

CHAI RPERSON M LLER:  What did you
say about the retaining wall? There's going
to be a retaining wall going up?

THE WTNESS: Yes, well, | didn't
want to get into the whole issue of storm
dr ai nage, but the house is about, | neasured
26 inches higher than ny grade, and,
therefore, there's going to be water running
in ny direction.

He has promsed, |I'm giving you
the information | got fromhis foreman on the
job today, he has promsed to build a
retaining wall to hold back his higher
property, which is fine.

There's also going to be install ed
sone kind of drain systemto assure that the
water is drained to the front of the property.
"' m dubi ous about how well that's going to

wor k, having seen the stormthat canme through

in April.
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But, this is a retaining wall, on
top of the retaining wall there will be a
fence, and between that fence and there nust
be a protective railing for the stairs going
to the basenment, | neasure no nore than two
and a hal f, maximum three feet. | just can't
believe that is a permssible size for the
fire departnent to get to the back yard. So,
t hat concerns ne.

CHAI RPERSON M LLER: Anyt hi ng
el se? That was very hel pful.

Ckay.

MR BOLEY: W rest.

CHAl RPERSON M LLER:  You rest.

CHAI RPERSON M LLER: Cross
exam nati on?

MR GREEN: No questions, Madam
Chai r man.

CHAl RPERSON M LLER: Ms. Brown?

M5. BROWN: No questions.

CHAI RPERSON M LLER:  Ckay. Thank

you very nuch.
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Any other wtnesses -- oh, you
rest, okay.

It's DCRA's turn.

MR, GREEN:. Madam Chai r man, nay we
take a slight break, please?

CHAI RPERSON M LLER:  Sure.

MR, GREEN: Thank you.

CHAI RPERSON M LLER:  How nuch ti nme
do you want ?

MR, GREEN: How about two and a
hal f, three m nutes.

CHAI RPERSON M LLER:  Ckay - -

MR, GREEN: Maybe five.

CHAI RPERSON M LLER  We'Ill take a
five, yes.

(Whereupon, at 5:24 p.m, a recess
until 5:37 p.m)

CHAI RPERSON M LLER: Ckay, we're
back on the record.

M. Geen, are you ready to
proceed?

VR GREEN: Yes, | am Madam
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Chai rman, thank you very nuch.

CHAl RPERSON M LLER:  Ckay.

MR. GREEN: This -- I'mgoing to
make just a very brief opening statenent, if
you'll all ow ne.

Thi s whol e thing turns on whet her
or not the Zoning Admnistrator erred, in
allowing the construction of four single-
famly dwel i ngs, and that these dwellings did
not neet the driveway, parking lot, rather,
parking, lot dinension, and |ot occupancy
requirenments in an R 2 District at prem ses
4319- 1/ 2, 4321, and 4321-1/2 Fessenden Street,
N.W, all located in Square 1655, Lots 17, 18,
19 and 20.

Now, the Zoning Adm nistration at
the time was a M. Crews. He nade a deci sion,
and the question nowis whether or not he was
erroneous in reaching that decision.

What | want to do right now is
call ny wtness, who is the Acting Zoning

Adm nistrator, M. Matthew L. LeG ant, and | et
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him nmake sone explanations as to the
Depart nment of Consuner and Regul atory Affairs'
reasoning in reaching these particular
deci si ons.

"Il call as nmy first wtness M.

LeG ant.
DI RECT EXAM NATI ON
BY MR GREEN:
Q Sir, wll you state for the record

by whom you are enpl oyed?

A Yes, I am enployed by the
Governnment of the District of Colunbia,
Depart nent of Consuner and Regul atory Affairs.

Q And, in what capacity, sir?

A | am presently the Acting Zoning
Admi ni strator.

Q How | ong have you been in Zoning
Admi nistration in the Departnent of Consuner
and Regul atory Affairs?

A |"ve been the Acting Zoning
Adm ni strator, approxi mately, three weeks, but

prior to that | was the Deputy Zoning
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Admi ni strator for a period of, approxi mately,

14 nont hs.

Q Prior to that, sir, where were you
enpl oyed?

A | was enployed in the Gty of

Al exandri a.

Q | n what capacity?

A I was I nvol ved W th t he
Devel opnent Review Section, a section that
I nvol ved the review of applications under the
Gty of Alexandria's Zoning O di nance.

Q And, prior to that, what did you
do?

A Prior tothat, I was with the Gty
of Berkeley, California, for 17 years, in the
current Pl anning or Zoning Division.

Q And, what did you do there, sir?

A During ny 17 years, | began as an
Assi stant Pl anner, wor ki ng on the zoni ng desk,
and | worked ny way up to becom ng the Zoni ng
Adm nistrator for the Gty of Berkeley.

Q Now, in ternms of zoning and, |
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guess, urban | and use, do you have any ki nd of
academc credentials, sir?

A Yes, | do.

Q And, what are they?

A I have two degrees in Gty
Pl anning. | have a Bachelor's of Science in
Cty and Regional Planning from California
Pol ytechnic State University at San Luis
oi spo, California, and a Master's in Gty
Pl anning fromthe University of California at
Ber kel ey.

Q Are you now, or have you ever
been, a nenber of any particul ar organi zati ons
in the area of zoning?

A Yes.

Q VWhat are they?

A | am a nenber of the Anerican
Pl anni ng Associ ati on, whi ch IS t he
prof essi onal organization for planning and
zoning professionals in the United States.

Q Are you still holding a current

menbership there, sir?
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A | am

Q What , if any, sem nars or
addi ti onal training have you encount ered since
you left the Berkeley area and have cone to
the District of Col unbia?

A Well, | have several that are
listed on ny resune, which is Exhibit | inthe
packet, but that includes, nost recently, the
Nat i onal Gty Pl anni ng Conf er ence I n
Phi | adel phia in April.

Q Do you constantly go to sem nars
and so forth, sir?

A | try to.

Q Have you ever --

CHAl RPERSON M LLER M. G een?

MR GREEN: Yes?

CHAI RPERSON M LLER: |I'msorry, is
this eading to -- are you going to offer him
as an expert wtness?

MR GREEN:. | certainly am nm'am

CHAl RPERSON M LLER:  Ckay.

MR, GREEN: He has, not only the
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educat i onal background, which he's alluded to
and which is identified in Exhibit |, but I
was going to ask himjust one nore question.
CHAI RPERSON M LLER:  Ckay.
BY MR GREEN:
Q Sir, have you ever given testinony
before any bodies, ei ther judicial or
adm ni strative, in your capacity as a Zoning

Adm ni strator of any sort?

A Yes, | have.
Q Wher e?
A In the Gty of Berkeley and in the

District of Col unbia.

Q Were you certified as an expert
t here?
A | was certified, yes, as an expert

in the Gty of Berkeley.

Q How about in the -- you said the
District of Colunbia, what body di d you appear
before in the District?

A The Superior Court of the District

of Col unbi a.
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The Superior Court?
Yes.
Q Ch, | see.

MR GREEN: Ma' am I nove
adm ssion of this man's certification as a
zoni ng expert.

CHAI RPERSON M LLER |Is there any
obj ections by the parties?

MR. BOLEY: Yes, we object because
he's the defendant in this case. He is an
enpl oyee of DCRA, whose decision is being
chal | enged, and now he's going to testify as
an expert in support of his own decision, or
t he decision of his predecessor.

CHAl RPERSON M LLER:  Ckay, | hear
your reason, your rationale for objecting, and
Is there any authority that you rest that
objection on, that you can't be -- that he
couldn't be an expert in zoning and al so be
the appellee? He's not -- | nean, it's not a
crim nal case.

MR BOLEY: | can't offer you any
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authority at the noment. | didn't know he was
going to be introduced as an expert. | would
li ke to be able to offer you that authority in
a post-hearing brief.

CHAI RPERSON M LLER: Ckay, if we
do accept himas an expert.

Ms. Br own, do you have any
concerns?

M5. BROAN: No objection.

CHAI RPERSON M LLER: Ckay. I m
not aware of any authority right now that
woul d preclude our recognizing M. LeG ant as
an expert in zoning, even if he is also the
appel | ee.

So, we are going to give him
expert --

MR GREEN: Expert status?

CHAl RPERSON M LLER:  Yes.

MR. GREEN: Thank you very nuch,
Madam Chai r man.

CHAI RPERSON M LLER: And, we are

also going to allow the Appellant to file
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sonet hi ng post hearing if they so desire after

t hi s heari ng.

Ckay.
MR GREEN: Thank you, Madam
Chai r man.
BY MR GREEN
Q M. LeG ant, your predecessor made

a determnation with regard to the properties
that we have just identified, and you' ve had

an opportunity to reviewhis work, is that not

right, sir?

A That's correct.

Q And, you cane to what concl usion,
sir?

A |, after revi ew ng t he
I nformati on, and files, and particular
docunents involved, | have cone to the
conclusion that | agree that the Zoning

Adm ni strator properly granted the permts in
questi on.
Q And, this is, of course, based on

your background, training and experience, is
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that not right?

A Well that, and ny replication of
t he met hodol ogy i n reviewi ng t he applicati ons.

Q What was the nethodol ogy that was
utilized?

A | reexam ned the subdivision that
has been offered as an exhibit, as well as the
buil di ng permts in question, and went through
the review that is required under the Zoning
Regul ati ons of the District of Colunbia, as to
whet her that particular |ot arrangenent and
devel opnent pattern net the requirenents set
forth in Title 11 of the District of Col unbia
Muni ci pal Regul ati ons.

Q The nmet hodol ogy t hat you
described, is that the standard by which a
zoni ng professional would utilize incomngto
sone kind of a zoning conclusion, sir?

A Yes, it is.

Q And, are you satisfied that,
again, that vyour predecessor perforned a

simlar task?
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A Yes, in replicating the analysis,
| arrived at the sane conclusion that the
proposed -- that the devel opnent in question
met the standards set forth in the Zoning
Regul ati ons.

Q So, in other words, if no Bil
Crewes existed, is it a fact, sir, that you
woul d have conme to the sanme concl usi on?

A Yes.

Q Al right.

MR,  GREEN: Madam Chai rman and
Menbers of the Board, you have before you
several docunents, and |I'm going to ask that
our witness identify them and speak to them
and explain to you what each of the docunents
represent, and I woul d al so point out that the
respondent, correction, the Appellant and the
| ntervenor, have also been given copies of
this. So, he will speak to this.
BY MR GREEN
Q Exhibit A, sir, can you tell ne,

pl ease, what this is?
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A Exhibit Ais a graphic prepared by
DCRA's O fice of Information Systens, to help

illustrate the location of this property and

Its ot -- these properties and |ot
arrangenent, Vis-a-vis Its surroundi ng
nei ghboring area, including that of the

| ocation of the Appell ant.

Q Now, there's been sone utilization
of alarge chart that is currently down there
near Ms. Bailey. Can you tell ne what is the
rel ationship of that chart to Exhibit A?

A "1 go to the exhibit and
expl ai n.

Q Al right, thank you

Per haps, you should bring the
chart, that is the big chart, closer to the
Board so they can see as you point out what it
represents.

A Ckay. I n your packet, Exhibit A
I's an 11x17 graphic. The | arger version, and
it's a little bit different than what was

handed out to you, the information on the
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| ar ge graphi c i ncl udes i nformati on t hat shows,
for the purpose of the subdivision, the |ot
arrangenent that existed prior to the
subdi vision that is in green, and then the
approved subdivision lot |ines and | ot nunbers
in this brownish red.

Thi s graphic, the graphic that you
received in your packet yesterday, sinply
shows the | ots of the subdivision as approved.
It al so shows the footprints of the buil dings,
the previous buildings that were present
there, that were razed.

The bottom map sinply shows the
context of this block in the neighborhood
area, identifying the streets, and then we
have an area photograph taken from the
District's conputerized Geographic I nformation
System in which overlay, that is the |Iot
| ines, again, the buildings of the previous
arrangenent of the buildings that were razed,
and the Appellant's property, his house and
sSW mm ng pool .
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So, this is intended to be
| ocational to help orient the Board in terns
of the |l ocation of this subdivision, vis-a-vis
the surrounding properties in addition.

MR GREEN: Madam Chai rman, |
would ask that the big chart be marked as
Governnment's Exhibit Al.

(Wher eupon, the docunent was
mar ked for identification as
Governnment' s Exhi bi t No.
Al.)

CHAl RPERSON M LLER: Ckay, let ne
ask you this, though, we are all |ooking at
t hat exhibit.

MR GREEN:  Yes.

CHAl RPERSON M LLER  However, are
there any smaller copies for each of the
parties and the Board to have in their files
after the case to refer to?

THE WTNESS: We could certainly -
- we certainly bring that to you.

CHAl RPERSON M LLER: Ckay, thank
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you.
BY MR GREEN:

Q All right. Can you tell ne what
the next exhibit is, please, which has been
mar ked as B-17?

A This is -- B-1 and B-2 are the
reduced versions and | arge-si ze versi on of the
actual subdivision that was approved, so B-1
Is the reduced scale | believe the Board
received, and then the large size is the to-
scal e version. So, this is taken off the
nyl ar that actually canme through DCRA and was
revi ewed by the particular entities, including
the O fice of Zoning Adm ni strator, which, of
course, reviewed and approved this on NMarch
13, 2006.

Q There's also a chart referred to
as C, can you tell ne what that is, please?

A Yes, Exhibit C is the wall test
report. This is the docunent showi ng the --
after construction began, as is standard with

the -- when construction begins, as is
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standard with the practice of DCRA, that the
applicant nust, the devel oper nust, at his own
expense, his or her own expense, procure the
services of a private surveyor, whi ch goes out
and neasures the building footprints vis-a-vis
the property lines, and gives us this report
called a wall test report, that allows the
O fice of Zoning Adm nistrator and the Ofice
of Surveyor to review to ensure that the
construction is in conpliance wth the
previ ousl y-approved plats in question.

Q And, after vyou reviewed that
particul ar docunent, what conclusion, if any,
did you reach, sir?

A | thought in reviewing the wall
t est report that it was, in fact, I n
conpliance with the previousl y-approved pl ats,
whi ch we used to help ensure that the zoning
regul ati on requirenents for | ot occupancy and
requi red yard setbacks had been net.

Q This wall test that vyou just

I dentified, as well as the preceding
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docunments, A, B and C, correction, A B-1, B-
2, and C, was that a part of your nethodol ogy?

A Yes, it was.

Q "1l call your attention to D1
and D-2, what are they, sir?

A Ckay. D1 is the plat which
acconpanied the original building permts,
original building permt subm ssion, which
Illustrates the building footprints and
parking and driveway arrangenment that was
reviewed and approved by our office in
Decenber -- let's see, Decenber 1 through
11t h, 2006.

Q Ch, by the way, you used the
termnology that | think that we ought to
clarify on the record, you said "footprints,"”
what are we tal ki ng about here, buil di ngs wal k
or sonet hi ng?

A No, the building footprint is the
projection of the building formas projected
hori zontally on the ground, so as to ascertain

that building's relationship to the property
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| i nes.
Q | see. (Go ahead.
A Ckay, that was Exhibit D1
Q D 2.
A D-2, after this original plat was

approved, it was discovered that for Lots 19
and 20 that the buildings in question exceeded
the perm ssible | ot occupancy for the subject
R-2 District.

Q And, what is that requirenent for
that district, sir?

A The maxi mum | ot occupancy for a
sem -detached building in the R-2 District is
40 percent, and in the case of D1, it shows
those building footprints, which was |ater
determned to slightly exceed that 40 percent
maxi num | ot occupancy.

Q And, D 27

A D2 represents, when it was
brought to the attention of the devel oper that
It exceeded |ot occupancy, he submtted a

building permt revision. That buil di ng
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permt revision, if you |look at the rear of
t hose structures on Lot 19 and 20, previously
there's a dotted line that is at the rear of
those structures, this represents a second-
fl oor deck that extended out and projected,
approxi mately, four feet toward the rear of
the |ot. It is this feature that the
applicant elimnated in his revised building
permt, so as to neet the lot occupancy
requi renent, and the D-2 plat represents the
revision, which does now neet the |ot
occupancy that was approved by the Ofice of
t he Zoni ng Adm ni strator.

Q Are you satisfied that this

revision, in fact, took place?

A Yes.

Q How are you satisfied, sir?

A | am satisfied in that, A the
building -- revised building permt was
revi ewed and approved by -- and | re-revi ewed

the buil ding permt application, and then | ast

Thursday, July the 5th, | believe, | visited
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the site and inspected the rear of those
structures, as well as other portions of the
construction on the lot, and did, in fact, see
that there is no decks there.

Q E.

A Exhibit --

Q Exhibit E

A -- Exhibit E, F, Gand H, are the
four building permts that were -- that have
been t he subject of the appeal, and represent
for each house on each lot the building
permts for those particular structures.

Q Again, sir, are you satisfied that
the docunents taken in aggregate constitute
the appropriate nethodol ogy for determ ning
whet her the subdivision is in conpliance for
the purpose of review for which they were
brought to you?

A They represent the record, and as
|, as Acting Zoning Adm nistrator, which did
not directly review these subdivisions and

permts previously, when |I | ooked through the
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i nformation and re-reviewed to replicate the
nmet hodol ogy, | concluded that they were
approved appropriately.

Q And, of course, Exhibit I, is a
copy of your curriculum vitae, is that not
right, sir?

A Yes, otherw se known as resune.

MR, GREEN: Madam Chai rman, | nove
adm ssion of those docunents.

CHAI RPERSON M LLER:  They are not
In the record yet?

MR, GREEN: Exhibits A through | -
- ma' anf?

CHAI RPERSON M LLER: | thought
they were already in the record, they are not
in the record?

MR GREEN. Wwell --

CHAl RPERSON M LLER: Are they in
the record, Ms. Bailey? No?

MR, GREEN: | just wanted to, you
know, again, | guess this is an abundance of

caution, when you are dealing with exhibits

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

310

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

311

sonetines you | eave things out, | just wanted
to make sure that they were a part of the
record.

CHAI RPERSON M LLER:  Ckay.

MR GREEN. And, that's why | was
novi ng their adm ssion, to avoi d any conf usi on
or any wondernent on ny part, or that of the
Boar d.

CHAl RPERSON M LLER: Ms. Bail ey,
they are in the record, are they not?

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, they were received yesterday, and |I'm
not -- they will be in the record.

CHAI RPERSON M LLER:  Ckay.

ZONI NG SPECI ALI ST BAI LEY: |' mnot
sure as of this nonent if they have been
exhibited. | knowthey are in the office, and
they certainly will be placed in the record.

CHAI RPERSON M LLER:  Ckay.

ZONI NG SPECI ALI ST BAILEY: [|f they
are not al ready.

CHAI RPERSON M LLER: And, the
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parti es have been served with copi es.
MR. GREEN:. Oh, absolutely.

CHAI RPERSON M LLER: Ckay, good.

MR. GREEN: May | continue?
CHAI RPERSON M LLER:  Yes.
MR, GREEN. Thank you.

CHAI RPERSON M LLER: Pl ease.
BY MR GREEN:

Q M. LeGant, you' ve been present
at today's proceeding pretty nuch, is that not
right?

A Correct.

Q And, you've had an opportunity to
review the subm ssion of the Appellant, is
that not right?

A That's correct.

Q Now, he contends, on page three,
No. 1, that Zoni ng Regul ati on 401.6, requires
that each lot have a street frontage of at
| east 14 feet, and he says that Lot 18, on

paper, includes a panhandle, with a 14-foot
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street frontage. So, however, that frontage
has, from the outset, been the subject to a
per petual use or easenent fromthe devel oper
toitself for the exclusive benefit of Lot 19.
And, he said, but, apparently, to
be used for stormmater managenent for the
entire property. He said as a result Lot 18
has no street frontage, and it violates
Section 401.6.
Is that an accurate assessnent,

sir?

A No, it is not.

Q Why ?

A The presence of an easenent on the
lot, and in this case the portion of Lot 18
that fronts on Fessenden, does not in itself
extinguish that lot's approved frontage.
Therefore, | conclude that it does not violate
401. 6.

Q Now, in No. 2 he says that Lot 17
Is the second, and he calls it arat-tail |ot,

I's there such a zoning termas rat tail, sir?
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A No, |'ve not heard that term
bef or e.
Q Ch, | was just wondering.

He said it al so has a paper street
frontage of 14 feet. However, that frontage
has from the outset been the subject to a
per petual non-exclusive ingress and egress
easenent fromthe developer to itself for the
benefit of all four |ots.

He said that Lot 17's street
frontage has never been its own. He said
this, too, violates 401. 6.

s that a proper assessnent?

A No.
Q Wy ?
A Simlar to nmy answer for the first

guestion, the presence of an easenent, in and
of itself, on the | ot does not extinguish or
erase the frontage that that lot -- when you
| ook at what is shown as a subdivision, we
nmeasure to see if the 14 foot frontage, in

fact, is there, to conply with 401.6. There's
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no guidance in the zoning regul ati ons about
the use of that portion of the Iand.
Therefore, | conclude that the 14 foot
frontage does, in fact, neet 401.6.
Q And, No. 3, he says the driveway
established by this --
MR ETHERLY: M. Geen --

BY MR GREEN

Q -- ingress and egress --
MR. ETHERLY: -- M. Geen, M.
G een.
MR. GREEN: Yes, sir.
MR, ETHERLY: M apol ogies for the
interruption, but | just wanted to kind of

focus on those two points very, very quickly,
because we are getting to sone good neaty
stuff here.

So, M. LeGant, and, first of
all, welconme to you, thank you for your
testinony, so just to be sure I'mclear, what
woul d you define, or howwoul d you define, the

street frontage for our relevant |lots here?
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|'"'msure M. G een probably was going to wal k
you through it, but let ne just be sure |I'm
real clear on it.

THE W TNESS:  Yes.

MR ETHERLY: How woul d you defi ne
the frontage for the relevant | ots here then?

THE WTNESS: On Exhibit B-1 --

MR ETHERLY: B as in boy 1, or D

1?

THE W TNESS: B as in boy, I'm
sorry, B-1.

MR ETHERLY: kay.

THE W TNESS: VWich is the
subdi vision, along the -- at the bottom of

t hat page i s an area | abel ed Fessenden Str eet,
N. W

MR, ETHERLY: Yes, sir.

THE W TNESS: The dark border |ine
that fronts the four lots in question, there
are nunbers. To the far left there is a
number 14.0, and there's another for Lot 18,

s 14.0. That represents to nme the |ot
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frontage of those particular |ots.

MR ETHERLY: So, 17 woul d be 14,
and then 18 woul d be 14.

THE WTNESS: That's correct.

MR ETHERLY: And then, conti nui ng
with that, presumably, would 19 and 20 be 36
each ,respectively?

THE WTNESS: That's correct.

MR,  ETHERLY: kay, thank you,

Thank you, Madam Chair.

CHAI RPERSON M LLER: Il want to
foll owup on that, too, so we nmake sure we get
t hese points.

Looking at 18, even though the
frontage, which is on Fessenden Street, at 14
feet has to curve around to reach 18.

THE W TNESS:  Yes.

CHAl RPERSON M LLER: Correct?
That's still considered street frontage,
because the driveway is at the street

front age?
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THE W TNESS: Well, and | know
this came up earlier in a later point, but
"Il address it now, the reqgqulation in
question specifies the frontage as neasured at
the street. It's very particular. That is
where one neasures the frontage. There's no
requi rement that later in the | ot arrangenent
that that be nmaintained. The regqgul ation
specifically notes that the frontage is to be
measured al ong the street frontage.

CHAI RPERSON M LLER: So, that
means any part of the property that actually
fronts the street is the street frontage. It
doesn't matter if there's a house directly
behind that, it just matters that the property
itself fronts the street.

THE WTNESS: That's correct.

CHAl RPERSON M LLER: Ckay, thank
you.

MR. GREEN: May | continue, Madam
Chai r man?

CHAI RPERSON M LLER:  Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

MR, GREEN. Thank you.
BY MR GREEN

Q Directing your attention to
guestion, or | should say Point No. 3 of the
Appel lant's docunent, it says the driveway
established by this ingress and egress
easenent woul d appear to be only 13 feet w de,
because the stormnater managenent facilities
the developer wll install on what s
ostensibly Lot 18 will encroach upon the w dth
of the driveway. He said this also violates
401. 6.

Your response, please?

A Well, 401.6 speaks to the m ni mum
frontage requirenent. It does not speak to a
driveway width or an easenent w dth. The
zoni ng regul ations do not offer any gui dance
on easenents. W don't regul ate easenents.

In terns of driveways, there is a
requi renent for a driveway, m ninum driveway
wi dth, of 12 feet, that's set forth in Section

2117.8 of the zoning regul ations.
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But, | conclude that there is no
violation of 401.6 by virtue of this easenent
arrangenent.

Q No. 4, the Appellant says if one
I gnores the way t he easenents define the |l ots,
the frontage for both rear lots, presumably,
requi red for the purpose of providing ingress
and egress is their garages, becones only
about 11 feet when each lot's -- and he says
again this non-zoning term rat tail turns
east to provide garage access. He said this
al so violates Section 401. 6.

Can you el uci date, please?

A W discussed this a little bit
earlier, but again, Lot 18 does narrowto 11
feet when it makes the 90 degree turn.
However, the Section 401. 6 specifies a m ni num
w dth of 14 feet as neasured al ong the street,
which it does, and, therefore, it's not a
vi ol ati on.

The m nimum driveway wdth, as |

nmentioned as a separate matter, is 12 feet.
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MR LOUD: Question, please. My
| ask a question? I'msorry to interrupt.

THE WTNESS: Pl ease.

BOARD MEMBER LOUD: But, you are
nmoving a little faster than ny brain can keep
up, so | want to take you back to Question 3,
and one of the points that the Appellant
rai sed about the 13 feet w de driveway,
suspect .

Even though he referenced Section
401.6, there is a requirenent in Section
2117.8, Subset 2, that the m ninmm w dth of
the driveway had to be 14 feet, if the
circulation was two way, and |I'd |like you to
just address that particul ar point.

THE W TNESS: Let nme get the
regulation in front of ne.

BOARD MEMBER LOUD: Thank you.

THE W TNESS: It's true if there
Is two-way circulation that there nust be a
m ni numof 14 feet. The applicant can speak to

t hat .
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My view of the site plan to date
Is that the driveway wdth, because the
driveway itself spans the property line in
question between Lots 17 and 18, that it
exceeds that 14 feet, but certainly the
devel oper can speak to what that width is. |
don't know the exact figure, but ny view of
the drawings to date that the driveway w dth
Itself exceeds the 14 feet.

BOARD MEMBER LOUD: s that
because you are seeing it as 28 feet for Lots
17 and 18 conbined, or -- |I'm not sure |
under st and.

THE W TNESS: Well, the question
I's whether -- it has nothing to do wth 401. 6,
we are now junping to if it neets the m ni num
driveway wi dth requirenent, 2117.8.

BOARD MEMBER LOUD: That's
correct.

THE W TNESS: And, the m ninmum
driveway width for two-way circul ati on, as you

correctly noted, is 14 feet. M reviewof the
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drawi ngs i ndicates that it exceeds the 14 feet
width for that access driveway.

BOARD VEVBER LOUD: So,
essentially, you are rejecting the contention
that this stormmater managenent facility,
what ever i s being di scussed here in this Point
3 woul d reduce the wdth to 13 feet. You have
no i nformati on before you --

THE W TNESS: I have no
I nformation that --

BOARD MEMBER LOUD: -- that woul d
suggest that that's correct.

THE W TNESS: -- that exceeds
t hat .

MR,  ETHERLY: Just to continue
wth the interruptions, would it be your
testi nony then, M. LeG ant, that the
I nterpretation, however, would be that that
driveway, pursuant to 2117.8(c)(2) woul d need
to retain that relevant width through its
entire length, correct? So, if it were found

that at sone point along that driveway | ength
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It was less than 14 feet, that would be a
cause for concern under the zoning regs?

THE W TNESS: Because the questi on
was framed about the lot wdth, as it nakes a
90 degree turn, as it narrows down to 11 feet,
I f the driveway was exactly commensurate with
that, then | would agree that would be an
| Ssue.

Nonet hel ess, ny review of the site
plan is that the driveway spans the property
line so as to exceed the 14 foot m ninmum
driveway wdth, as required in 2117.8.
Therefore, | conclude that provision has been
nmet by the driveway illustrated on the plan.

MR, ETHERLY: Thank you.

Thank you, Madam Chair.

CHAl RPERSON M LLER: I just want
to junp in here just to nmake sure we are al
on the sanme page. Wen | ook at the
Appel lant's Exhibit No. 7, Plat of Easenents,
it looks to ne like the driveway is actually

20 feet wde at the point we are talking
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about, and you are saying that, yes, the
driveway needs to be at |east 14 feet w de,
and it's actually 20 feet wi de, you don't make
any distinction or division about that
driveway based on lot lines, just that the
driveway is there, and it's accessible for the
properties.

THE WTNESS: That's correct.

CHAI RPERSON M LLER: Ckay. And,
one other question, | just want to confirm
wthyou, | raisedit wwth the Appellant, with
respect to No. 3, where they tal k about the
af f ect of t he st or mnat er managenent
facilities, affecting the wwdth to make it 13
feet, that's not sonething DCRA would be
reviewming on a building permt, is it? |Is
t hat sonet hing that happens afterwards?

THE W TNESS: That's correct, that
does not -- we do not review stormiater
managenent. W have a Soil Erosion Stormater
Managenent Section that | ooks to the adequacy

of conpliance with those regul ati ons.
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CHAI RPERSON M LLER:  Ri ght.
THE W TNESS: But, it does not
enter into the zoni ng anal ysis.

CHAI RPERSON M LLER: Ri ght, okay,

t hank you.

BOARD MEMBER LOUD: You had
started, | believe, on Point 4.

MR, CGREEN:. Fi ve.

BOARD MEMBER LOUD: Five, okay,
sir, | stand corrected.

BY MR GREEN

Q The zoning regs, Section 2117.4,
requi res that each separate required parking
space, one is required for each |ot, be
accessible via its own driveway, by virtue of
a perpetual non-exclusive ingress and egress
easenent from developer to itself for the
benefit of all four lots. No lots required a
par ki ng space is accessible via the |ot's own
driveway. The contention here is that this
vi ol ates 2117. 4.

Can you respond, please?
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A Yes. | disagree. The Section
2117.4 sets forth, except as provided in
Sections 2117.15 and 2117.16, each required
par ki ng space shall be accessible at all tines
directly frominproved alleys with a m ni nrum
wdth of ten feet or inproved public streets
vi a graded and unobstructed private driveways
that forman all weather surface.

| t does not say that each
I ndi vidual lot has to have its own driveway,
and in ny experience at DCRA, in reviewng
such applications, |'ve never seen the
practice that we would require each lot to
have its own driveway.

Therefore, | conclude that there
was no violation of 2117.4, with the driveway
arrangenent approved with the subject buil di ng
permts.

Q In six, Appellant contends if one
I gnores the way the easenents define the |l ots,
there i s no neans of ingress and egress to the

requi red parking spaces for Lots 19 and 20.
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Therefore, this violates 2117. 4.

A | disagree. First of all, the
easenents do not define lots. Easenents --
the recorded subdivision depiction of a |ot
| i ne arrangenent as to what those lots are in
feet formthe lots that are subject to zoning
anal ysi s.

Secondly, vyes, if there was no
easenents for parking there woul d be a probl em
w th parking access. However, there are
easenents for ingress and egress for parking
arrangenents for those lots, therefore, there
Is no violation of 2117.4, for provision of
t he parKking.

Q No. 7, zoning regs 2116.1 requires
all parking spaces to be |ocated on the sane
lot with the building they are intended to
serve. By perpetual excl usi ve parking
easenents from devel oper to itself, however
Lot 18 has one, Lot 17 has two, parking spaces
other than on the sane [ot as the house the

parking space wll serve. He said this
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vi ol ates 2116. 1.

A | disagree. Section 2101.1 of the
zoning regulations require that in this zone
that each dwelling provide at |east one, the
m ni mumrequirement i s one off-street parking
space.

There is one off-street parking
space on each of these lots, so as to neet the
m ni mum r equi r enment .

There's no prohibition to allow
addi ti onal off-street parking spaces, beyond
the requirenent, so as to be | ocated on ot her
| ot s.

So, | don't see any violation of

2116.1, as occurring fromthis arrangenent.

Q No. 8 --
CHAI RPERSON M LLER: l'm sorry,
|"m | ooking through the regs, and | don't

quite followthis. Could you go over that one
nore tine?
You have a regulation that says

all parking spaces shall be located on the
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same lot with the buildings or structure they
are intended to serve, but there's a big
except for that, and | don't know whether it
falls in that except part or there's another
reason why this doesn't apply.

Can you explain it again?

THE WTNESS: Well, the consi stent
Interpretation that | have seen and nmade with
the Ofice of Zoning Admnistrator, is this
applies to required parking spaces.

CHAI RPERSON M LLER: 2116.1
applies to required.

THE W TNESS: Requi red parking
spaces.

CHAl RPERSON M LLER: And, what's a
requi red par ki ng space? Wy isn't the parking
spaces at issue here required?

THE W TNESS: The parking spaces
are required by anot her section, 2101.1. That
Is the -- so, our analysis is to first see if
the required parking space is provided.

Secondly, is to, does it neet the |ot |ocation
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and access requirenents set forth in the
bal ance of Chapter 21.

So, we could conclude, in this
I nstance, that the required parking was
provided, as | noted in the beginning of ny
response to this question, and then it also
meets that it's |l ocated on the subject |ot for
each, one per lot, but it does not speak to
addi ti onal parking beyond the requirenent.

CHAl RPERSON M LLER: Ch, al
right, so it's the point that actually the
pl ans do provide for one parking spot on each
| ot, but not additional ones?

THE W TNESS: Wwell --

CHAl RPERSON M LLER: | don't know,
where does it show where the parking is, so we
can actually see what --

THE W TNESS: -- okay, let ne
direct your attentionto Exhibit B-1, starting
wth Lot 17, there is a garage within the
structure on Lot 17, and this is al so known as

4321-1/ 2 Fessenden, that illustrates a m ni mum
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par ki ng space, 9x19, within the garage. Sane
for Lot 18. Mwing to Lot 19, it shows four
par ki ng spaces along the rear ot Iine of Lot
19, and finally, for Lot 20 there is one
par ki ng space shown.

So, in our analysis we |ooked to
see, is there at |east one parking space per
dwel ling, as required, and this graphic to ne
Il lustrates that.

MR, ETHERLY: But, you are reading
2116.1 to apply only to required parking
spaces.

THE WTNESS: That's correct.

MR, ETHERLY:  Ckay. Now, | just
want to make sure |'m| ooking at, despite the
fact that it reads all parking spaces.

THE W TNESS: Wll, I'm telling
you t hat the practice that has been instituted
in the Ofice of the Zoning Adm nistrator is
that we look -- we wll look at this in
context of the required parking, and that

requi red parking that has to be in 2101 nust
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be provided, and it has to also then be
| ocated in accordance with 2116 and 2117.

MR, ETHERLY: Ckay, thank you.

Thank you, Madam Chair.

MR. GREEN: May we continue, Madam
Chai r man?

CHAI RPERSON M LLER:  Yes, that was
very hel pful. | nean, you want to nmake sure
we understand this.

MR. GREEN. Oh, absolutely, Madam
Chai r man.

CHAI RPERSON M LLER:  Ckay.

BY MR GREEN

Q No. 8, Zoni ng Reg Section
2116. 2(b) bars any parking space wthin a
front yard. Wll, it would appear that in
addition to the garages for Lots 17 and 18,
addi tional open air parking will be avail abl e
in the front yards of those properties. This
vi ol ates Section 2116. 2(b).

Can you address that, please?

A First of all, it nentions front
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yards, there is no front yard requirenent in
the R-2 District.

Lots 19 and 20, the parking shows,
again, on Exhibit D1, it shows parking at the
rear, in the rear yard of Lots 19 and 20.

Fur t her nor e, Section 2116. 4
prohi bits parking between a building |line and
alot line abutting the street, and, perhaps,

this is what the Appell ant was trying to speak

t o.

So, parking cannot occur between a
building line and a lot line abutting the
street.

The plan conplies, we do not see
any parking |ocated between a building |ine
and a lot line abutting the street.

Therefore, we didn't see any
violation of Section 2016 by this parking
arrangenent .

Q No. 9, zoning regs --
BOARD MEMBER LOUD: I'msorry, |'m

sorry, just back to eight for one nonent, and
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I"m |l ooking at Exhibit D1, |ocating what |
bel i eve are t he parking spaces for Lots 17 and
18, and just to clarify for ny purposes, and
al so, | guess, the record, the identification
on Lot 17 of the parking facility would be
part of the side vyard, is that the
interpretation, is that the way to read this
exhi bit?

THE W TNESS: kay, we are | ooki ng
at Lot 17?

BOARD MEMBER LOUD: Yes, let's
just take Lot 17 first.

THE W TNESS: The only parking
space shown on Lot 17 is wthin the garage,
Wi thin the structure

BOARD MEMBER LOUD: Is within the
what, |'msorry?

THE WTNESS: |s a garage that is
part of the structure.

BOARD NMEMBER LQOUD: Ch, | see,
okay, it's part of the structure.

And, woul d you I nt erpret
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2116.2(b)(2) as being the authority for that
to be part of the structure?

THE W TNESS: Wl |, because the
buil di ng i s known as a sem -det ached bui | di ng,
then the lot line that separates Lots 17 and
18, the common | i ne, because the buildings are
ri ght against one another, there is no side
yard requi renent on that side, adjacent to Lot
18, that applies.

BOARD MEMBER LOUD: kay, thank
you.

THE WTNESS: kay, thank you.

BY MR GREEN:

Q No. 9, the zoning regs, Section
401.3 requires a mninmum |lot size of 3,000
square feet. By virtue of a perpetual
excl usi ve par ki ng easenents fromt he devel oper
to itself for the benefit of Lots 17 and 18,
Lot 19 is not 3,024 square feet in area, but
rather, 2,494.8 square feet. This viol ates
Section 401. 3.

Sir, can you address that, please?
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A Yes. That is incorrect. The
presence of an easenent, as | noted earlier,
in and of itself, does not subtract fromthe
| ot area. The lot area, for the particul ar
|l ot, has to neet the mninmum /|l ot requirenent
for a sem-detached building in an R-2
District, is 3,000 square feet.

If you take the area of the
easenent, you can't subtract that fromthe | ot
area, therefore, | conclude there's no
viol ati on of 401. 3.

Q Zoning regs, this is No. 10,
zoning regs Section 404.1 requires a rear yard
wWith a mnimumdepth of 20 feet. By virtue of
t he perpetual excl usive parking easenents from
the developer to itself, for the benefit of
Lots 17 and 18, the depth of Lot 19's rear
yard is a fraction less than 20 feet. This
vi ol ates Section 404.1.

Sir, wuld you address that,
pl ease?

A Yes, that's incorrect.
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SSmlar to the argunent in the
previ ous point, the presence of an easenent
does not subtract fromthe yard area. In this
case, the rear yard.

The rear yard is preserved
regardl ess of this easenent over if it was or
not. The rear yards as shown on Exhibit D1
for Lots 17 and 18 are 27 feet. They neet the
requi rement set forth in 403. 2.

| conclude there is no violation
of the rear yard setback requirenent.

Q No. 11, zoning regs, Section 403.2
requi res that the building on Lot 19 occupy no
nore than 40 percent of the lot. By virtue of
t he per petual excl usive parki ng easenents from
devel oper to itself, for the benefit of Lots
17 and 18, the portion of Lot 19 occupi ed by
the building is at |east 45 percent. Thi s
vi ol ates Section 403. 2.

Sir, w | you address that,
pl ease?

A Simlar to the Points 9 and 10,
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the presence of an easenent does not, of
itself, require -- does not necessitate the
reduction of alot area for cal cul ati on of | ot
occupancy.

|, basically, conclude there is no
| ot occupancy -- you cannot subtract the area
for the easenent from the Ilot area for
pur poses of calculating |ot occupancy. The
| ot occupancy has to be calculated from the
total lot area, regardless if there's an
easement or not.

Therefore, | conclude there's no
vi ol ati on of the | ot occupancy requirenent set
forth in 403. 2.

Q No. 12, even if the land granted
by easenent for the benefit of the other |ots
Is included in the area of Lot 19, the
bui | di ng occupies, includingits bay windowin
the front, about 42.5 percent of the lot in
viol ation of 403.2. And, the sanme is true
regarding Lot 20, which includes no |I|and

subj ect to easenents.
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Sir, will you pl ease address that?

A Yes. There's no issue wth the

| ot occupancy. According to the wall test

report, which is Exhibit C that was dated

March 22, 2007, for Lot 19, and also this is

true for Lot 20, | calculated the actual | ot

occupancy at 39.34 percent, which conplies

wth the 40 percent naxinum |ot occupancy
limt set forth for the R-2 District.

The sided bay w ndow feature
projects into public space of Fessenden
Street, which is subject to the public space
encroachnment permt from DDOT. It is not
counted as part of the subject |ots occupancy
cal cul ati ons, and public space, you cannot use
the public space portion for that particular
buil ding feature, it does not enter into the
| ot occupancy cal cul ation figuring.

Therefore, | conclude the |Iot
occupancy is consistent wth the requirenent
set forth in 403.2, and there's no violation.

Q No. 13 --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

341

CHAI RPERSON M LLER: Wait, |I'm
sorry, should we able to see on Exhibit Cthe
| ot occupancy? Is that figure in there? You
wer e sayi ng you were -- you | ooked to the wal l
test report.

THE WTNESS: well --

CHAI RPERSON M LLER: What is it
that the wall test report shows you?

THE WTNESS: -- you are | ooking
at which exhibit?

CHAl RPERSON M LLER: | thought you
directed our attention to Exhibit C wall test
report.

THE W TNESS:  Yes.

CHAI RPERSON M LLER: Does that
show us the | ot occupancy?

THE WTNESS: No, it --

CHAI RPERSON M LLER:  No?

THE W TNESS: -- let me walk
t hrough t he net hodol ogy.

CHAl RPERSON M LLER:  Ckay.

THE WTNESS: The wall test report
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shows dinensions of the building footprint
that we noted earlier.

W take that illustration of the
bui l ding footprint, and it allows us to figure
out what is the area covered -- there's a
figure one cones up wth of so many square
feet, that's represented by the lot, the
buil di ng footprint, and calculating this and
conparing it wth the total lot area, that
rel ati onshi p cannot exceed 40 percent.

Wien | did ny calculations, as |
noted in ny testinony, | canme up with the
figure of 39.34 percent. That |ot occupancy
per cent age does not appear on the wall test
report, but | have to derive it from the
i nformation that is shown on the wall test
report.

CHAI RPERSON M LLER:  Thank you.

BY MR GREEN

Q No. 13, zoning regs, Section
405.9, requires each lot to have a side yard

at |l east eight feet wde. Each building has
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an outside stairway to the basenent, built
into the foundation of the structure. Each
stairway takes up about half the wi dth of what
ot herw se woul d be an ei ght foot, barely, side
yard for each building. This violates Section
405. 9.

Sir, wuld you address that,
pl ease?

A Yes. First of all, 405.9 requires
a side yard in case of a sem-detached
dwelling, as is the case here, the side yard
only on one side. So, for Lots 17 and 18
together, and 19 and 20, as those buil dings
are butted up against one another, that is
permssible and there is no side yard
requi renent.

On the remaining sides, there is
an eight foot side yard requirenent. Ar ea
ways, and to describe an area way, an area way
IS an opening into grade, typically, for a
stairwell entrance to a basenent |evel of a

structure, those area ways are not subject to
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the practice of the Ofice of the Zoning
Adm ni strator, and there's no regul ati on t hat
specifies that area ways are subject to side
yard setback requirenents.

Therefore, the area ways are
al lowable, a feature that can be in a side
yard, and | conclude that there's no viol ation
of 405.9 by the presence of an area way in
t hose side yard areas.

CHAI RPERSON M LLER:  For those of
who aren't that famliar with that term the
area way, are they at grade and then -- oh,
no, they nust be alittle bit above grade and
then --

THE W TNESS: Well, they have to
begi n at grade or above grade, naybe a step or
so. There is arailing, as it descends into
grade with stairs down, so as to access, in
sone cases, an egress, a doorway, and/or a
w ndow, of that underground story or basenent

| evel of the structure.
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CHAI RPERSON M LLER:  So, is there
no regul ation either way that says whet her or
not it's counted toward the side yard?

THE W TNESS: wll, the vyard
requi renents, as applied to buildings, and as
t he Board may be aware, structures that exceed
four feet or nore above grade.

We have regul ation guidance that
structures over four feet, such as a deck, are
subject to side yard setbacks. Structures
| ess than four feet are not subject to yard
set back requirenents.

So, it's logical that structures
t hat go bel ow grade no way are going to exceed
four feet above grade, are also structures
that are not subject to vyard setback
requirenents.

CHAI RPERSON M LLER: Ckay. So,
basically, the fact that thee railings don't
come above four feet nmake it not subject to
the side yard --

THE W TNESS: Correct.
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CHAI RPERSON M LLER:  -- according
to your interpretation.

THE W TNESS:  Yes.

CHAI RPERSON M LLER: Ckay. Now,
and | don't know if | should junp ahead, but
| think that we heard testinony about a
retaining wall put on this, or on this space.

No, that's sonething that DCRA
would not have reviewed, because it's
sonething that -- well, | don't know.

THE WTNESS: Well, free-standing
structures, such as a retaining wall, if
there's earth, is subject to analysis, but a
free-standing structure like awall or a fence
are not structures subject to yard setback
requirenents.

Fences are, in fact, addressed in
t he buil di ng code.

CHAI RPERSON M LLER  Sane wth --
what about a retaining wall?

THE W TNESS: Well, a retaining

wal |, which by definition has -- there's a
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grade difference, then this Board, by
precedent, has said that if there's a grade
difference of four feet or nore, then that is
then interpreted as a structure subject to
yard requirenents.

There is nothing in the plans or
ny site visit that presented evidence to ne
that any retained earth structure exceeded
four feet in height exists or is approved
her e.

CHAl RPERSON M LLER: Ckay, thank
you.

BY MR GREEN

Q M. LeGant, can we conclude with
a degree of certainty that this subdivision
par ki ng, dri veway, | ot occupancy, | ot
di mrension, neets the requirenents for which
t he approval was granted?

A Yes, it does. It neets, the
record that | have reviewed, as well as ny
site visit, and inspecting what has been

constructed to date, has presented no
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information to ne that any violation of the
zoni ng regul ati ons exi st.

The previous Zoni ng Adm ni strat or
and the zoning technicians reviewng the
subdi vision and building permts, and when
appl ying the standards set forth in the zoning
regul ations, and ny exercise in replicating
that analysis, leads to the sane concl usion,
there is no violations of the zoning
regulations that | have seen, nor any
requi renents that would trigger a variance or
a speci al exception.

Q If one finds that the zoning
regulations are an anathema to their
existence, is it wthin your power to change
It, sir?

A No, it is not.

Q Thank you.

MR GREEN | have no other
questi ons.

CHAl RPERSON M LLER: Go ahead, M.

Et herly.
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MR, ETHERLY: Thank you very nuch.
M. Geen's |last question, perhaps, spoke a
little bit to what | probably woul d have cone
up with as a sunmation question. But |let ne,
per haps, phrase it a different way, perhaps,
almost alittle nore academ cally, maybe even
a little nore theoretically, but | think it
gets to the heart of the matter.

As | have |istened to the
Appel lant's case, and this is just one Board
menber kind of beginning to try to
characterize alittle bit of what he's heard,
and this i s by no neans set in stones. |'mnot
offering this as ny cut and dry sense of where
we are, but let's say for the sake of
di scussion that what is at issue with this
subdivision and the properties that are
popping up on it, to the Appellant, and to
some of the neighboring property owners,
sonmet hing doesn't quite feel right, if you
will.

And again,| think M. Geen's |ast
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questi on, perhaps, spoke to that, and | think
| heard your answer very clearly, and that is,
froma zoning regulation standpoint there is
no violation that you find in existence with
anything as it relates to ot width, driveway
wi dth, or any of the other errors that have
been al |l eged by the Appellant.

Again, this is, perhaps, bearing
towards being a little academc, a little
hypot hetical in nature, and | know ny
col l eagues and | try our best not to put these
guestions to any of our w tnesses, because we
are, in fact, dealing with reality and rea
practice here.

But, I"'mconpelled totry to ask a
guestion, and that is, part of what |'ve heard
the Appellant argue is that there's sone room
for potential abuses here.

Now, |'mhearing cl ear your answer
I's, no, there's not been any violation here,
there's not been any abuse of the zoning

regul ati ons. But, with what we've been
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tal king about, and with the subdivision as
it's | aid out, woul d t he resul ting
I nterpretation, based on your testinony, the
interpretation would be, in your opinion,
there's been no error, the appeal should be
deni ed.

There's no indication to vyou
what soever that there's any roomfor abuse or
any concerns that that kind of outconme woul d
lead to an abuse of practices that m ght
resul t in an outcone that we don't
particularly |ike.

I'"'m not doing a good job of
articulating this, and again, it's a very
hypot heti cal question, which gets real fudgy.
But, at the end of the day there's a feeling
here that we got sone McMansi ons popping up in
our backyards, and the zoning regs should
protect us. And, it is your clear testinony
that there is no violation that you've been
able to find based on zoning practice, based

on the text of the zoning regul ations.
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MR. GREEN: Before he answers that
question --

MR, ETHERLY: Certainly, please.

MR, GREEN: -- just one point for
clarity sake.

When you say abuse, and | heard
you use the termseveral tines, | just want to
make sure that we are not tal ki ng about abuse
by the Zoning Adm ni strator.

MR, ETHERLY: Absolutely not.

MR, GREEN. Al right.

MR, ETHERLY: Absolutely not, and
|"mnot trying to suggest, | don't want to put
words in the Appellant's nouth, and suggest
that the Appellant is saying the property
owner i s being abusive.

But, and that's why | enphasi zed,
this mght be nore of a hypothetical question
i n theory.

Agai n, I think you already
answered it, so feel free to say |I think |'ve

answered it in terne of M. Geen' s |ast
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questi on.

But, what I'mtrying to sinply get
at is, is there an outcone here, if the appeal
I's denied, is this an outcone that woul d al | ow
for abuse in subsequent situations?

THE WTNESS: There's two parts to
this. My guidance as Acting Zoning
Adm ni strator i s whether an application neets
t he standards of the O dinance.

As to whether that is a proper
zoning regulation, as tois it proper to have
the zoning regulation that allows a certain
arrangenent of devel opnent, is not wthin ny
pur vi ew.

MR, ETHERLY: Under st ood.

THE WTNESS: M purviewis does a
particul ar application, as represented in the
official subm ssions, and then follow up
t hrough inspections and enforcenent, to
continue to neet those regulations, that's
what | can speak to.

As to whether this arrangenent
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should be corrected or changed, that is a
| egi sl ative question, it's beyond ny job role.
MR ETHERLY: And, | would agree
whol eheartedly with you. So, just to put a
pininit, in terns of your review of this,
based on your understandi ng, your famliarity,
your experience with the zoni ng regs, you have
found no violation as alleged in any of the 13
points that were raised by the Appell ant.

THE WTNESS: That's correct.

MR, ETHERLY: Thank you, sir.

Thank you, Madam Chair.

CHAl RPERSON M LLER: I just want
to say at this nonent that for those who are
listening, for those who are here, wth
respect to regul ati ons, the Zoni ng Conm ssi on
I s havi ng a roundtabl e on Thursday, 6:30. It's
probably one of -- a beginning of foruns, but
to look at regulations that nmay need
I nproving, may not work in the Cty, not to
say that that's what this Board is finding or

anyt hi ng, but just because we were on that
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topic | wanted to let you all know, in case
you didn't know it.
| would like to ask M. LeG ant,

Is it your conclusion that all these easenents

in this case did not allow -- well, let ne
phrase it differently -- | think the
Appellants are concerned that all these

easenents all owed the owner to do what woul d
not ot herw se be all owed under zoning. And,
when | hear your testinony, it sounds I|iKke,
no, that's not the case, that you don't pay
any attention to the easenents, that you | ook
at the lot lines and the easenents, really,
had nothing to do with what they were all owed
to do under zoning.

Am | understanding it correctly?

THE WTNESS: Well, let ne clarify
one t hing.

There was several issues raised
about the inpact of easenents on whether
street frontage has been net, lot width has

been nmet, cal cul ations of | ot areas that apply

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

355

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

to particular zoning regulations have been
conplied wth.

And, as | think you did hear ne
correctly state, easenents don't figure into
that for zoning anal ysis.

The one thing that is relevant in
terns of the easenents in this particular
matter is, there is a parking and driveway
access easenent across one property to
anot her. That is the only way that the
vehi cl es can get fromFessenden to t hese ot her
|l ots at the rear.

It is certainly the interest of
the O fice of the Zoni ng Adm ni strator in such
situations, not only here, but other cases
that |'ve seen, that, oh, that easenent nust
be present to all owthat parking access. And,
If at some point in the future, if the
easenent was, in fact, not recorded, or
violated, or if, as |'ve seenin ny career, if
property owners started a dispute of Iike,

well, I"mgoing to build a fence across this
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because | don't want you driving across this
area, then that can enter into a zoning
enforcenent action maintaining parking --
access to parking so as provided that the
required parking is net. THAt's the only
aspect of the easenent analysis that's
relevant. The other things that | have seen
do not enter in to, as | stated earlier, |ot
Si ze, ot wi dth, street frontage, | ot
occupancy, and yard setback questi ons.

CHAI RPERSON M LLER: Ckay, yes,
that was very hel pful, but there's nothing in
the regulations that would preclude an
easenent to provi de access.

THE W TNESS:  No.

CHAI RPERSON M LLER: Al right.

O her questions?

Do you have sone cross exam nati on
for M. LeGant?

I"'m sorry, you are finished,

correct?
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MR CGREEN: Yes, | am Madam
Chai r man.

CHAI RPERSON M LLER:  Ckay.

MR, GREEN. Thank you very nuch.

CHAl RPERSON M LLER: Ckay, thank
you.

MR. BOLEY: | do, Madam Chair man.

CHAl RPERSON M LLER:  Ckay.

MR BOLEY: But, | wonder if the
Board woul d i ndul ge ne, due to the | ate hour,
whet her we can reschedul e, because it m ght be
a lengthy cross exam nation. And, | don't
know about the Board, but | amtired.

CHAl RPERSON M LLER: W' d have to
| ook at our schedule. W have a tight
schedule, so, | nean, |ike we are scheduling
cases in Decenber.

But, if you can give an idea of
how nmuch tinme you anticipate, we can try to
figure out whether we have that in our
schedul e to squeeze in, or not. | nean, not

or not, | nean, see howthe other parties feel
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MR BOLEY: It could take 30, 45

CHAl RPERSON M LLER: Forty-five

MR, BOLEY: It's |ong.
CHAI RPERSON M LLER:  Ckay.
MR, ETHERLY: And, Madam Chair --

CHAI RPERSON M LLER: It is 7:00

Yes.

MR, ETHERLY: -- with your | eave,

if we could, perhaps, also direct the sane

inquiry to the Intervenor, property owner,

just to get a sense of what they m ght

envision in terns of their participation.

As sonme of ny col | eagues may know,

|'"ve had a new addition to the famly, and |

know ny wife wll be | ooking at ne askance if

| amaway too | ong, because she's been hol di ng

down the fort with the two-week ol d.

(202) 234-4433

Thank you, Madam Chair.

V. BROVN: Madam Chair, the
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property owner woul d prefer to proceed toni ght
and finish this, and | do not have any cross
exam nation qgquesti ons for t he Zoni ng
Adm nistrator, and | anticipate that ny case
woul d take no nore than ten to 15 mnutes, in
light of the exhaustive testinony of the
Zoni ng Adm ni strator.

CHAI RPERSON M LLER: Ckay. Does
DCRA want to weigh in on this question?

MR GREEN: The Departnent of
Consuner and Regulatory Affairs w shes to
express through 1its <counsel that it 1is
prepared to go forward with this tonight.

W feel that we put a lot of
effort into this, we want to get it done, we
want the Board to consider it. W don't think
that any delay woul d be hel pful to anyone.

CHAI RPERSON M LLER: Al right.

MS. SHERVAN: Can |, Madam Chair,
can | say sonething for the ANC?

CHAl RPERSON M LLER: Ch, I m

sorry, | thought that he was representing you.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

MS. SHERMVAN:  No.

CHAI RPERSON M LLER:  All this tine
| thought he was representing you.

M5. SHERVAN:  Well, he is, but |
al so at sone point -- he's not representing
us.

CHAl RPERSON M LLER: |'mso sorry.
| nmean | woul d have asked you i f you had cross
exam nati on.

M5. SHERMAN.  Well, | actually do
have a couple of questions, and | would kind
of go on the side of letting us delay alittle
bit, | nmean, postpone it a bit, because | have
sonme questions, | have sone things to say, you
know, it is getting |ate.

CHAI RPERSON M LLER  I'mgoing to
confer with ny Board nenbers and we'll get
back to you in a m nute.

(Whereupon, at 6:57 p.m, a recess
until 7:07 p.m)

CHAl RPERSON M LLER: Ckay, we're

ready to go back on the record.
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Wo is going to be starting the
cross? Ms. Shernman, okay.

M5. SHERMAN: H , thank you for
the opportunity to be here. This is great.

| just have a couple of questions for M.

LeG ant.
CROSS EXAM NATI ON
BY M5. SHERMAN:
Q M. LeGant, were you aware that

M. Crew suggested to the nei ghbors and to the
ANC in February that the work should stop, a
stop work order should be out out, and ask or
suggest that the ANC join in the appeal,
because the regulations -- because of
irregularities in examning the permts?
A No, | was not.
Q Ckay. Were you aware that --
M5, BROM: | didn't hear the
response.
M5. SHERVAN:. My mc is on.
THE WTNESS: No, | was not.

BY Ms. SHERMAN:
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Q Were you aware that during the
entire course of this project the ANC has
gotten many conflicting responses to their
question, to our question about whether the
permts were being granted correctly?

A Well, in ny review of the record,
I ncl udi ng several e-mails, there seened to be
that i ssue arose, that there was a question at

different points in tinme as to whether the

permts were, in fact, being <correctly
gr ant ed.
Q Ckay. Were you aware @ of

di scussions that we had wth various DCRA
staff nenbers, one day sayi ng -- suggesti ng we
get stop work orders, and the next day sayi ng
everything was fine, two days |ater saying we
ought to issue stop work orders? | guess ny
question is, were you aware of the kind of
controversial nature of this project?

MR. GREEN: |'mgoing to intervene
just briefly. 1 wsh she would kind of state,

specifically, who caused the problem that
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she's alluding to. In other words, M.
LeGant can be nore specific if he knows
exactly to whom she i s nmaking reference.

CHAl RPERSON M LLER: | don't know,
but | would say that it is her question, and
| think the point of her question --

MR. GREEN: Well, he wants to be

responsi ve, and he can't be responsive --

CHAl RPERSON M LLER: well, he
hasn't --

MR GREEN -- if it's not
preci se.

CHAl RPERSON M LLER:  -- he hasn't
-- he hasn't said -- he hasn't indicated he's

havi ng troubl e answering the question.

And, as | hear it, it just sounds
| i ke she wants to know if he knew there were
sonme different points of viewon this --

M5. SHERVAN: Ri ght.

CHAI RPERSON M LLER - - or
questions around it, or whatever it is.

MS. SHERMAN: Yes, | nean, this
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has a long --

CHAI RPERSON M LLER:  Based on his
review of the file and record.

M5. SHERMAN: -- sure, was he
aware of the long history of disagreenent,
even anong DCRA staff nenbers about sone of
t hese i ssues.

| nmean, it wasn't really a slam
dunk at all, we got --

CHAI RPERSON M LLER: This isn't
your tinme, wait, this isn't your tinme to
testify, though.

M5. SHERVAN:  All right.

CHAI RPERSON M LLER: Are you goi ng
to ask hima question?

M5. SHERVAN:  Ckay.

CHAI RPERSON M LLER: | don't know
I f he's answered your question yet or not.

THE W TNESS: Well, could vyou
restate your question?

BY M5. SHERMVAN

Q Ckay. | guess ny questionis, are

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

you aware of the history of this project, and
that we were getting many conflicting nessages
from various DCRA staff about whether, in
fact, there were grounds for an appeal, and

whet her this work was being done nmatter of

right or not? | just didn't know, you know,
how famliar you are with it, | guess.
A No.

Q Ckay. And, you didn't have any
hand i n approving the project, is that right?

A No, the original review, | was not
party to the review that was done under the
previ ous Zoni ng Admi ni strator.

Q Ckay. One | ast question. |f your
interpretation were to hold up, what zoning
regul ati on woul d preclude from happening the
kind of thing M. Frankel described in his --
when he went up to the Board?

MR. GREEN: W are going to have
to, again, object, because not only is it
specul ative, but, again, there is no precision

In exactly what we are tal king about here.
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And, | think if she can be a
little bit nore precise.
Based on that, |'d have to object
to the formof the question and its content.
BY M5. SHERMAN
Q Well, | guess to the extent that
some of this answer is interpretive, in other
words, you are | ooking at the regul ation, you
are interpreting it, if you were to use your
I nterpretation, which would allow this
project, would there be any kind of way to
prevent it from happening, what M. Frankel
descri bed, that whol e square then being filled
with rat tail or whatever, pipestemlots, if
you like that term better, would there be a
limt to that? |Is there anything that would

preclude what he descri bed?

A No, I woul d  not hazard to
specul ate, because each application has to be
| ooked at inits own nerits, and I woul d need

to see particular drawings and illustrations
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j udgnent .

Q Ckay, but that interpretation
m ght | eave that open.

MR. GREEN. |Is that a question or
conment ?

M5. SHERMAN: It is a question,
"' mjust wonderi ng.

CHAI RPERSON M LLER: l'm sorry,
what is your question?

V. SHERIVAN: | f t he
I nterpretation of accepting this project,
would it be possible that it could |l ead to the
kind of thing, to kind of unlimted parking
| ot s behi nd houses and so on, or woul d we need
to change the zoning? |'mjust curious about
t hat .

MR GREEN: Not only -- not only
woul d | pose an objection based on the fact
that it's speculative, it really is beyond the
scope of what took place in direct exam nation

of M. LeG ant.
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M5. SHERMAN: Ckay, thank you.

THE W TNESS: Madam Chair,
enlighten ne, are the Rules of Evidence this
strict?

CHAl RPERSON M LLER: Ckay, yes,
basically, the way we --

THE W TNESS: This is an agency,
Is it not?

CHAl RPERSON M LLER:  -- the way --
It's a quasi judicial proceeding. W are
subject to the APA and our own regul ations,
and what we do is, we |look to the Rules of
Evi dence and G vil Procedure for guidance.
But, they don't control. You know, we | ook to
rel evance. W | ook for, you know, but we
don't have a hearsay kind of thing here,
anything like that. So, it's pretty broad.

But, | understand M. Geen's
objection to the question, inthat it's a very
sweepi ng question, you know, that | understand
that you are concerned with this devel opnent,

but there were a lot of, at | east 13 different
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al | egations that he addressed, and so when you
ask a w de open question about, you know, if
he interprets it a certain way, what's it
going to nean. It's too sweeping.

M5. SHERVAN:  Ckay.

CHAl RPERSON M LLER: And, | can
see how he couldn't really answer that.

M5.  SHERMAN: kay, thank you.
That's all.

CHAl RPERSON M LLER: Ckay, thank
you.

It's your turn.

MR. BOLEY: Am | up, Madam Chair?

CHAl RPERSON M LLER:  You are, yes.

BY MR BOLEY:

Q M. LeGant, thank you for vyour
| engt hy testinony, which you took the tine to
cone in here and do that. | think it's a
worthy goal, and we are gl ad you did.

| guess | would like to start by
having you re-identify for us Exhibit D 1.

A Your question is?
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Q Can you tell us what that is --

A Ckay.

Q - - once nore, j ust for ny
edi fication?

A Yes. D1, Exhibit D1, is the
plat that acconpanied the building permt
application for t hese bui | di ngs t hat
illustrate the building footprints, and
parking, and lot Iine arrangenent for the
subj ect case.

Q And, this was the original -- this
acconpani ed the original application for the
buil ding permt?

A Yes.

Q When -- am| correct that the plat
was recorded in March of 20067

A wWll, no, this --

Q The subdi vision recordation, am|l
correct that that was March, 20067

A Yes, but let's not confuse the
plat wth the subdivision. In Exhibit B, which

Is up on the board there, that is a
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that | just described. The plat is an
I nformational docunent that is used by DCRAto
eval uate conpliance wth zoning and buil di ng
regul ati ons.

Q Do you ask for a building permt
before you record the subdivision?

A No.

Q Wiy is the date on this January 4,
20067

A Wll, let nme speak a little bit
about the dates on the plat. The process for
a plat is one in which an applicant works with
the Ofice of Surveyor, the District of
Colunmbia O fice of Surveyor, and the date
January 4, 2006, | believe, |I'm not 100
percent sure, frankly, because the purvi ew of
the Ofice of the Surveyor is to provide
I nformation show ng a particul ar | ot
arrangenent and | ot |ines.

It is then the responsibility of

the applicant to fill in, as you have, the
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t hose buil di ngs and parking arrangenents, so
we, in fact, at DCRA, have enough information
to eval uate an application.

Q How conme Exhibit D-1 shows that a
subdi vi si on has been ordered to create a | ot
of record, is dated January 17, '067?

A | can describe what that stanp
means. Wen an applicant has applied for, but
not yet recorded a subdivision, it is the
practice and policy of DCRA to accept an
Illustration of that |ot arrangenent for
purposes of building permt and zoning
anal ysi s.

The stanp signifies to us a
subdi vi si on has been ordered to create a | ot
of record, that allows us to proceed with an
analysis prior to the recordation of the
actual lots.

Q In your testinony, when you went
through the different points that Appell ant

made, wth respect to Point No. 1, if | jotted
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It down correctly, you said that the presence
of the easenent doesn't extinguish the lot's
frontage, is that correct?

A That's correct.

Q I n your experience, how many tines
have you seen easenents granted fromthe owner
of the land to the owner of the | and?

A Well, froma zoning point of view,
we do not look into the easenent -- who is
granti ng what easenent to who, that's not part
of our anal ysis.

Q How do you know it's an easenent?

A The applicant presents i nformation
about an easenent that presents to us whet her,
I n the case of a parking arrangenent, whet her
parking will be provided across from one | ot
to another. That's what we |ook to, is that,
in fact, that easenent information -- that
information in that easenent description.

Q If | call something an easenent,
In connection wth an application for a
buil ding permt, do you pay any attention to
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A Wll, let me put it this way. W
do not have tools to require an easenent. |If
an easenent is offered, the applicant, at his
or her own risk, is -- they are doing a
representation that this information is --
this will occur.

If down the line, if they don't
record the easenent, if they don't file the
easenent, it can lead to a zoning violation.

Q D d you answer ny earlier question
as to whether you have ever seen an easenent
of the type that 1is involved in this
proceedi ng, Exhibit 7?

A Well, all | can say is that |
| ooked at several applications that involved
easenents, as to who it's being transferred
to, that does not enter into ny analysis.

Q So, you didn't consider whether it
was transferred fromone person to another --

A No.

Q -- in determning to ignore it?
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A No, it's not relevant to the
zoni ng anal ysi s.

Q Did you ignore the easenent?

A | did not.

Q How did you take it into account?

A In this case, as | testified
earlier, what's relevant in the easenent, in
this case only, is whether there's a driveway
access easenent that provides access across
one property to another. That is what we
woul d | ook for when the driveway i s across one
property to anot her.

Q Which kind of easenents do you
recogni ze as satisfying or helping to satisfy

zoning regulations? Is that the only one, the

one you just nentioned?

A Vll, if there's a question about
easenent, | would look to ny counsel, the
Ofice of General Counsel, as to whether
there's a question of easenent -- as to

regarding a particul ar easenent.

Q Dd you look to your Ceneral
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Counsel when you --

A No, no, we generally --

Q -- were reviewng this proposed
wor k?

A -- we generally do not | ook at the

-- Wwe accept an easenent application as a
representation of a particular devel oper or
applicant. |[|f that applicant does not record
the easenent, as | stated earlier, does not
file the easenent, they are putting thensel ves
at their own risk of violating the zoning
regul ati ons.

Q In your review of the granting of
the building permts by M. Crews, Did you
consi der whet her what the devel oper has done
here wth respect to the easenent fromhi nsel f
to hinself was akin to a transfer of title?

A |"msorry, | don't understand that
termlegally of a transfer of title.

Q You nmentioned that you only
consider fee title in your testinony, in

applying the zoning regul ati ons, except for
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MR GREEN: Ma'am |'m going to
have to object. Not only are we going far
afield here, but we are going into areas that
are beyond the purview of the Zoning
Adm ni strati on and beyond the purvi ew of what
this case today is all about.

| would ask that Counsel restate
and rephrase his question to enconpass the

testinony that has taken place, as well as the

nub, if you wll, of his appeal.
CHAI RPERSON M LLER | would al so
suggest, it appears to ne that the Acting

Zoning Adm nistrator has answered the

question, that he considers an easenent, the

way | heard it, where an easenent would be
required in this case, and that's it. | don't
think -- | think that was the end of his
answer .

MR BOLEY: He testified, Madam
Chair, if | renmenber correctly, that he | ooks

at the fee title in determning the
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applicability of the zoning regul ations.

My question of him was, did he
consi der that what the devel oper did here was
the sane thing as an exchange of fee title
property. And, the reason | asked the
question is because he acconplished the sane
result.

CHAI RPERSON M LLER: Al right.
That seens |like a different question to ne,
Wth respect to fee title. So, is that
sonething you testified to that you want to
el aborate on?

THE W TNESS: Well, | guess the
short answer is no, that | did not consider
t he easenent description that you descri bed as
a transfer of fee title, | did not.

BY MR BOLEY:

Q What do you consi der t he
overwhelmng -- the over-arching purpose of
zoni ng regul ations? More specifically, do you
consi der them the over-arching purpose to be

regul ati ng the use of |and?
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MR,  GREEN: Again, |I'm going to
object. That goes to an area that, A was not
covered i n any aspect of this proceedi ng, and,
B, it's not relevant to the issues that
brought us here today.

Now, if he wants to have this kind
of discussion wth the Zoni ng Comm ssi on, and
have t hemr edefi ne what a Zoni ng Adm ni strat or
does, from a |l egislative perspective, then |
think that the tine franme that Madam Chai r man
gave him for that neeting would be the
appropri ate pl ace.

MR,  BOLEY: The issue, Mdam
Chair, is whether or not the use of this |and
through these FErsatz, artificial, phony
easenents, violates the whole spirit on the
use of the -- on zoning regul ati ons governi ng
t he use of | and.

And, Counsel for DCRA woul d
preclude is frominquiring on that, obviously,
because he doesn't want that issue to be

presented to you fairly.
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CHAI RPERSON M LLER: Wl I, |' mnot
sure how it is relevant to his decision
maki ng. | nean, what he said earlier was, his
job is to interpret the regs as they are and
apply them and your question is about what
does he think the purpose should be, which is
a pretty phil osophical question.

How would that enter into his
deci sion on --

MR BOLEY: Does not the purpose
of the regs help to govern the appropri ateness
of their interpretation? Regs are designed to
achi eve purposes. If he doesn't take into
account the purpose of the regs, | submt to
you he's not doing his job.

CHAI RPERSON M LLER. Wy don't you
start with that, ask himif he considers the
pur pose of a regulation, or did consider the
pur pose, when he nmade his interpretation.

MR BOLEY: What ny inquiry was
designed to do is to elicit --

CHAI RPERSON M LLER: | think what
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Is the purpose is a very -- is philosophical.

Does that enter into your decision
maki ng, the purpose of the regul ation?

THE W TNESS:  Yes.

CHAI RPERSON M LLER: Ckay. Does
the purpose of the regulations, in general,
enter into your decision maki ng when you are
reviewing a building permt?

THE W TNESS:  Yes.

CHAl RPERSON M LLER: Ckay. So,
wel | go ahead, then what is -- go ahead.

BY MR BOLEY:

Q And, what do you feel is the over-
ar chi ng purpose of the zoni ng regul ati ons t hat
you woul d consi der i n deal i ng W th
applications for building permts?

A Well, if I may, if I'"'masking to
opine, which | feel I'mbeing asked to do, the
pur pose, overall arching purpose of zoning
regulation is to regul ate the use of property
and structures on | and.

Q Fai r enough answer, thank you.
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A Ckay.

Q In dealing wth the frontage
requi renent of the zoning regul ati ons, what do
you think the purpose of that require is?

A My understanding is to ensure that
there's no |l and | ocked lots created and t hat
each lot has a front street frontage.

Q What do you nean when you say
"land | ocked lot"?

A A land locked lot is a lot that
has no street frontage.

Q It's | ocked within, because it has
no access to the street?

A No, the --

MR. GREEN: (nj ection, Your Honor,
it's -- | mean, Madam Chairman, it's been
asked and answer ed.

CHAI RPERSON M LLER: Do you fee
It has been answered?

MR, BCOLEY: No.

CHAl RPERSON M LLER:  Ckay.

MR. BOLEY: | want to know, the
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Zoni ng Adm ni strat or, Acti ng Zoni ng
Adm ni strator says that the purpose of
frontage is to avoid land | ocked [ots. Wat
does he nean by a land |l ocked lot, and his
answer was, a lot that has no street frontage.
That seens circular to ne.

BY MR BOLEY:

Q Was that your answer? Maybe |
m sstated it.

A You asked ne the definition of a
| and | ocked | ot.

Q Yes.

A And, to ne the answer is, a |ot
that has no street frontage.

Q Yes, but why do you not want to
have a |and | ocked lot? The purpose of the
street frontage is to preclude |and | ocked
lots, you testified to that, did you not?

A Yes. But, | would sinply say that
the Zoning Comm ssion, inits wsdom did not
wi sh to have | and | ocked | ots.

Q So, you don't know t he purpose --
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A | can speculate, | can give
hypot heti cal s, but | accept that prem se, not
to have |l and | ocked |ots.

Q Do you think that the purpose of
having frontage requirenents is to provide

vehi cul ar access to the land | ocked lots? |

don't want your Counsel to answer, | asked
you.

A No, no.

Q You don't --

A The answer is no.

Q -- the answer is no, that's not
t he purpose of the frontage requirenent.

MR,  GREEN: Madam Chairman, ny
obj ection goes to, nunber one, where are we
goingwiththis. | think that in light of the
questi oni ng, which, of course, has been asked
and answered, and is becom ng circular, that
Counsel ought to at least proffer the
direction that he wants to go. Then, perhaps,
tailor the rest of his questions in that

direction, as long as they are rel evant and of
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probative value and material .

| think that he needs to give us
some gui dance as to what direction he's trying
to go, so that the Zoning Adm nistrator can
respond in a cohesive and a thoughtful way.

MR BOLEY: | thought | had done
that, Madam Chairman -- Chairwoman -- [|'m
tired, Madam Chair, the purpose of the
guestion is to elicit from the Zoning
Adm nistrator, who said he considers the
pur pose of the zoning regulations in
interpreting themand in | ooking at building
permt applications.

Frontage requirenents are an
| mpor t ant aspect of this. W  have
denmonstrated, through these funny easenents,
which the Zoning Adm nistrator didn't
consider, the land |ocked lots becane |and
| ocked again, and |I'm asking him if he's
considering the purpose of the zoning
regul ations, which is the use of the |land, he

testified to that, | want to know what he
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t hi nks the specific purpose of the frontage
requi rement is. He said, they don't want | and
| ocked I ots. \Why?

He --

CHAl RPERSON M LLER: He then --

MR  BOLEY: -- 1S supposedly an
expert.

CHAI RPERSON M LLER: -- that's
true, but he said because the Zoning
Comm ssion didn't want --

MR, BOLEY: The Zoni ng Comm ssion
sai d so.

CHAl RPERSON M LLER: And, that was
hi s answer.

MR, BOLEY: That was his answer.

CHAI RPERSON M LLER: Now, you
m ght not be satisfied with that, but that
seens to have been his answer.

MR, BOLEY: [|'msatisfied withit.

CHAl RPERSON M LLER:  Am | correct
on that?

THE WTNESS: That's correct.
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CHAl RPERSON M LLER: Ckay.

MR GREEN: And, | think the
Chai rman' s adnonition to go to the neeting at
5:30, or whatever it is, | think that's the
proper approach. Change the | aw.

BY MR BOLEY:

Q Do you know, M. LeG ant, what the
maj or treatises on the | aw of zoning are?

MR, GREEN. nj ecti on.

CHAl RPERSON M LLER:  Ckay.

MR, GREEN. (nj ecti on.

CHAI RPERSON M LLER: You need to
proffer this one. This is very broad, because
what - -

MR BOLEY: The proffer, WMadam
Chairman, is that one of the | eading treati ses
uses the termrat tail. He never heard of it.
He's an expert, never heard of the term rat
tail. That's ny proffer.

CHAl RPERSON M LLER: \What was your
question, does he read the treatises?

MR BOLEY: It's not a significant
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| ssue, Madam Chai r man.

CHAI RPERSON M LLER  Ckay, novi ng
on. Do you want to answer the question?

THE WTNESS: |f you could be nore
specific as to what you refer to as treati ses.

BY MR BOLEY:

Q The law of zoning, if | could

remenber the guy's nane |'d give it to you.

MR, GREEN. Ah, there we go.

MR, BOLEY: But, | have it in ny
of fice.

CHAI RPERSON M LLER: Agai n, you
know, | want to say that your questions are

really, for the purpose of the Board getting
i nformation that you think is inportant, and
M. LeGrant has testified going through all 13
different provisions why he reads them a
certain way, and I think it would be rel evant
I f you cross himon his testinony.

Your cross is sonewhat Dbroad,
aski ng himabout a treati se.

MR,  BOLEY: Here's ny purpose,
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Madam Chair. At |east on many of these, |
can't tell you how many, | haven't |ooked at
t he second page of ny notes, the difference is
that the Acting Zoning Adm nistrator said he
doesn't pay attention to these, what we've
been calling, easenents.

| want to know why -- | want to
denmonstrate to the Board that the zoning
regul ati ons should be interpreted in view of
their purpose, that the frontage regul ation,
for exanple, has a purpose, and when one of
t hese easenents between the devel oper and the
devel oper elimnates the frontage requirenent
| think that's significant. And, |I'mtrying
to explore that.

CHAI RPERSON M LLER: Ckay. I
understand that. | understand that, because
what ever the purpose of the regulationis, it
woul d be relevant to how soneone, perhaps,
shoul d be interpreting it.

A Dbroad question about does he

read a treatise is not there.
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Ckay, so | just want you to stay
focused, to go through with him and ask him
about the purposes if you like, but stay
f ocused.

BY MR BOLEY:

Q you testified that you neasure
street frontage at the street, and that's what
the regul ation says, is that correct?

A That's correct.

Q In your view, if frontage at the
street were narrowed to one foot, would that
be I n conpl i ance W th t he front age
requirement, if it was narrowed to one foot

beyond the street.

A Well, again, you are specul ating
to a |lot arrangenent that | have not seen
What the specific guidance, | have very clear

gui dance on what frontage is, and set forth
in, as | nentioned, Section 401.6. frontage is
neasured along the street. That is ny
standard, that's where | neasure the frontage

of a lot.
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Q You have testified that you read
some requlations differently than they are

written, such as the one that says --

A No.

Q -- all parking --

A No.

Q -- spaces, you said no, we read
all parking spaces to nean all required
par ki ng spaces. It doesn't say that.

And, as you say, this says street
front age. So, ny question of you is, in
interpreting that, and this goes to the
guestion that the 14 feet becones 11 feet, do
you consider the fact that it becane 11 feet
to have no inpact on the street frontage
requirenent ?

A | would agree, it does not have
| npact on street frontage requirenent.

Q And, it could go down then to one
foot, it would have no inpact on the street
frontage requirenent.

A Theoretical ly, yes.
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Q you testified, I bel i eve,
regarding Section 2117.8, in which | believe
that Menber Loud asked you about the 14 --
bear with ne a nonent, please?

A Sure.

Q 2117.8, Subparagraph C as in
Charlie, (2), does that regulation, in your
opinion, require a driveway to be 14 feet
until 1t reaches the parking places it serves?

A That regulation states that for
two-way circulation there's a mninum of 14
feet.

Q Yes. I'm tal king about two-way
circul ation.

A Ckay.

Q Is not the driveway that appears
on Exhibit D2, that goes fromthe street to
Lot 18, less than 14 feet when it turns to the
right?

A Exhibit D2 does not illustrate
driveways, Exhibit D1 does.

Q Thank you.
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Looking at Exhibit D-1 then --

A Yes.

Q -- please. s the driveway that
goes on the very left-hand side, does that
driveway becone less than 14 feet when it
turns to the right?

A No. If I may, if you look at the
note that is to the left of that right-hand
angle that forns the portion of -- that
di stingui shes Lot 17 from 18, there's a note
t hat says, 20 foot w de aisle.

| interpret this drawing to nean
that there's a 14-foot driveway |eading from
Fessenden down t he panhandl e, have you, of Lot
17, which turns into a 20-foot w de ai sl e t hat
proceeds, | guess, easterly.

Q And, that's only by reason of the
easenents, is that correct?

A Easenents do not figure into this,
It's thedriveway illustration on Exhibit D 1.

Q |"msorry, | didn't hear you.

A The easenents do not figure into
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this. It's the driveway illustrations on
Exhibit D 1.

Q As | |ook at Exhibit D1, Lot 17,
com ng down fromnorth to south, ends at 36 --
where the figure 36.0 appears, right above the
| i ne going east to west.

A Yes.

Q And, are you saying then that the
space between that |ine and the Iline
| mredi ately above it is 20 feet?

A As |'ve testified earlier, | made
clear that the driveway spans the lot line
that separates Lots 17 and 18. The driveway
I's bisected by that property line.

Q How can it do that, if you don't
t ake account of the easenents? How can --

A No, we are not talking about
easenents now, we are talking about driveway
wi dt h.

Q Yes, but nowit's on two lots you
said, correct?

A Yes.
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Q And, that's consistent with your
view of the zoning regul ations?

A That's correct.

Q And, that would nean that the
person who owns each of those lots allows the
ot her person to use it.

A As |'ve testified earlier, the
easenent for purposes of driveway access nust

be taken into account, and | stated that.

Q So, It is the easenent then.
A The easenent for that purpose.
Q In deal i ng W th Appel l ant' s

argunment No. 7, dealing wth Section 2116. 1,
this was the provision | believe that you
said, and correct ne, please, if | am w ong,
that the reference in that provision to all

par ki ng spaces only neans required parking

spaces.
A That's correct.
Q Has that interpretation been

tested before this Board, or in court, to your

know edge?
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A | do not know if it's been tested
before this body.

Q Are you aware that the owner has
made t he argunent that you can't add words to
the zoning regs in interpreting then?

MR. GREEN: |'mgoing to interpose
an obj ection. First of all, that is beyond
t he scope of the testinony.

Second of all, it's irrelevant.

Third of all, it does not go to
any of the considerations that are before this
body.

Now, if the owner has given
testinony to that effect, then that question
shoul d be put to the owner, not to the Zoning
Admi nistrator. It's not a questionwthin his
pur vi ew.

CHAIl RPERSON M LLER: | --

MR,  BOLEY: May | be heard in
response?

CHAl RPERSON M LLER: -- sure, go

ahead.
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MR BOLEY: The Zoni ng
Adm ni strator interprets t he zoni ng
regul ati ons. That is certainly within his

pur vi ew.

The argunent made by the owner in
this <case is that rules of statutory
construction precludeinterpretations, exactly
what the w tness does, that require reading
new words into regul ations.

"' m asking him whether he agrees
with that.

CHAI RPERSON M LLER:  Now - -

MR. GREEN. Then the owner --

CHAI RPERSON M LLER: -- you are
aski ng whet her he agrees with that?

MR. BOLEY: Does he agree that the
rul es of statutory construction, he can say |
don't know anything about those rules if he
w shes, but does he agree that those rules
preclude interpretations that require readi ng
new words i nto your regul ati ons, which is what

he's doing. It seens like a fair question.
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M5. BROMN ROBERTS: Wl --

CHAI RPERSON M LLER: You' ve
changed your question, so you are asking him
If agrees with that statenent about rul es of
statutory construction. | think he's already
answered it. |If he wants to answer it again
he can, but | believe he's answered it.

Do you believe you' ve answered it?

THE W TNESS: | believe |'ve
answered it, but if it's specifically about
statutory construction | will have to defer to
nmy counsel .

MR. GREEN: And, you know, if the
owner has said sonething | believe that the
owner's testinony would be the appropriate
chall enge for us to address. And, the owner,
to ny know edge, hasn't given testinony under
oat h.

CHAI RPERSON M LLER: | think the
owner's point of view would only be rel evant
iIf the -- if DCRA relied upon it in its

deci si on maki ng.
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MR, GREEN. And, we didn't.

MR BOLEY: My question, | think,
counsel is quite correct, and I"'mnot -- I'm
not aski ng whether he agrees with the owner,
t hat was a poorl y-phrased question, |' maski ng
whet her he agreed with a statenent.

H s answer was, if it's statutory

construction, then he has to defer to his

counsel .
BY MR BOLEY:
Q How about regul atory
interpretation, do you believe that in

I nterpreting regulations you can put words
Into the regul ati ons?
A No.

CHAl RPERSON M LLER: | think you
are getting a little too broad, really. He
has i nterpreted the regul ations. | think what
your cross exam nation should go to is, are
t hose specific interpretations.

MR, BOLEY: Well, he answered the

guestion, | think, but sure enough.
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CHAI RPERSON M LLER:  Ckay.
BY MR BOLEY:

Q Wth respect to Point No. 8 raised
by the Appellant, which clainmed that regs
2116. 2(B) bars any parking space wthin a
front yard. | believe that you testified
there was no such thing as a front vyard

requi r ement with respect to R2 and,

therefore, youcould -- well,, | shouldn't say
that, because -- am| correct about that?
A Part of ny testinony was, Yyes,

that there's no front yard requirenment in the
R-2 District.

CHAI RPERSON M LLER: Can | nmke a
follow up on that, |I'm sorry, what's your
authority for that in the regs, that there's
no front yard requirenent.

THE WTNESS: Chapter 4 sets forth
yard setback requirenents. It specifies for
the subject district rear yards and side
yar ds. There's no front yard requirenent
speci fi ed.
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CHAI RPERSON M LLER:  Thank you.
BY MR BOLEY:

Q Looking at Exhibit D1 again,
pl ease.

A Yes.

Q At Lot 18, would you consider the
space in front of the building to be a front
yard, in interpreting the regul ati ons?

A No.

Q How woul d you describe it?

A As to the side yard designation?

Q Describe it in any way that you
think is hel pful to us.

A kay. Because the regul ation sets
forth a side yard and a rear yard, that area
that | believe you are referring to is the
portion of the |ot between Lot 18 and Lots 19
and 207?

Q Let's look at the -- at the space
| mredi ately south of the building |ine.

A On which lot?

Q Lot 18, please.
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A Ckay. Ckay. I guess ny
conclusion is, it's neither in a side yard,

nor a rear yard.

Q is it in front of the building?

A It's in front of the building.

Q But, you woul d not characterize it
as a yard.

A No.

Q Wul d you characterize it as space

in front of the building?

A Yes.

Q And, wher e I n t he zoni ng
regul ations are you permtted to put a parking
-- an open-air parking space in the space in
front of a building?

A As | stated in ny testinony
earlier, there is a specific provision that
speaks to this, it's Section 2116.4, that
prohi bits parking between a building |line and
a lot line abutting the street.

Q That's a prohibition, not a

perm ssion, and does it not only apply to
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requi red parking spaces?

A That provision prohibits parking,
and, perhaps, the plain reading of it is
relevant, 2116.4 "Required parking spaces
shall not be located in the area between a
building line and a lot line abutting the
street.”

Q Yes, o0s it applies to required
par ki ng spaces.

A Correct.

Q Are you reading it as elimnating
the word required?

A No.

Q So, does it apply to non-required
par ki ng spaces?

A No.

Q Then, does it apply to a parking
space that would be in the space in front of
Lot 18 that is not the garage?

A No.

It would not?

It would not.
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Q Thank you.

Wul d you | ook at Exhibit C, as in
Charlie, please?

A Yes.

Q Conparing that to Exhibit D1,
whi ch you' ve identified that as the plat that
acconpani ed the application for the original
buil di ng permts.

A Yes.

Q Looking at Lots 19 and 20 --

A Yes.

Q -- shows a chimey, does it not,
of eight feet in length to the north of the
area ways for both buil dings?

A You are interpreting that feature
as a chi mey?

Q | am is that wong?

A On Exhibit D1 they are not
| abel ed as a chimmey. In Exhibit D2 they are
| abel ed as a chi mey.

Q So, | would interpret it that way.

Looking at Exhibit C it |looks I|ike that
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figure is six, instead of eight.

A They built it smaller than they
were all owed to.

Q Were the calculations that you
made wth respect to percentage of |ot
occupancy, or M. Crews nade, predicated upon
D1, Exhibit D17

A As | explained earlier in ny
testi nony, the Exhibit D1 illustrates
buil ding footprints that were later found to
exceed | ot occupancy, due to the presence of
a second-floor deck, as indicated on the
dashed line at the rear of the buil dings.

Exhi bi t D2 Il lustrates t he
buil di ng footprints wth those decks renoved.

Q So that, if we do the cal cul ati ons
based upon Exhibit D2, we should conme up with
the figures that you cane up with, that show
conpliance wth the percent of |ot occupancy?

A | relied, ultimately -- | relied
on the wall test, Exhibit C to see what was

actually built, as to whether the actual built
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construction conplied with the | ot occupancy
requirenents.

Q Is that the conmmon way it's done,
that you deal with the wall check, even t hough
the building permt was i ssued on t he basis of
D-1 and then subsequently issued on the basis
of D 2?

A Wll, the |ot occupancy and the
yard setbacks are |looked at in all those
docunent s.

Q So that, each of them should show
conpliance, each of these exhibits?

A Each shoul d show conpli ance.

Q Except the one that had to be

changed.
A That's correct.
Q Now, is it comobn to change a

bui |l di ng permt nonths and nonths after it was

| ssued, and when the building is just about

bui l t?
A | wouldn't say it's common, but it
does occur.
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Q What' s the purpose of it?

A There's nmany purposes. Peopl e
change their proposal. Sonetines, as in the
subject case, it was a result of we becom ng
aware of an issue, and requiring the owner or
applicant to revise an application.

But, in other instances, people
deci de to change a building permt, sonetines
only having to do with the interior of a
structure, and that building permt revision
then has to be reviewed to help -- to ensure
conpliance with all District regulations.

Q But, would it not be correct, from
what you just testified, that if the owner
conplied wth the percentage of occupancy
requi rements, according to the wall check, he
was okay, even w thout the anmendnent of the
buil ding permt?

A The wall check reflects the built
situation that resulted from the building
permt issued and illustrated in Exhibit D 2.

Q But, the wall check was done
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before D-2, was it not?

A Well, the date of the wall test is
March 23, 2007.

Q | see, yes, you are correct. D2
I s dated February 22nd. So, the wall check
was done after D 2.

A Yes.

Q Looking at the wall check again,
Exhibit C, am | mssing a figure |ooking at
Lots 19 and 20, for that part of the northern
wal | that on Lot 19 goes from west to east,
and on Lot 20 goes fromeast to west, a figure
that you would have to add to the 1030 and
1046, in order to figure how long the north
wal I was?

A As is the practice with wall
checks, and this is a convention used by
surveyors, apparently, is along one axis of
the building they will indicate the di nensions
of the building.

If you Jlook at the southern

property line, along Fessenden Street, you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

410

wll see figures, and in this case figures
that | used, to add up to total up to the
total building | ength.

Unl ess the building is not square,
If the building was not square, then the
surveyor would put in a different figure to
show that the, in this case, northern portion
of the building was a different dinmension.
But, when the dinension is left out, the
assunptionis, andthisis the wall tests that
were given to nme, is that that dinension is
t he sane.

So, you add up the dinensions
al ong the southern property line in this case
to help you figure out what the building
footprint is.

Q Wuld you do that for us on the
south of, say, Lot 207 The figures |I'm
| ooking at, and correct nme, again, if I'm
wrong, are 14.33, 820 and 2.37, or again, |
may be m ssing sonething.

CHAI RPERSON M LLER: Wi ch exhi bi t

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

411

are you | ooking at?

THE WTNESS: That's correct.

BY MR BOLEY:

Does that add up to 367

VWll, | can sit down and try to do
t hose nunber s and conpare W th t he
cal culations that |'ve done earlier, but are
you asking nme to add those nunbers up right
now?

MR. BOLEY: Madam Chair, | don't
want to take everybody's tine up for this, but
we don't believe the nunbers add up, and,
therefore, we think that this wall check may
not be what it is supposed to be, and that
there is a violation here.

s there a way in which we can --

CHAI RPERSON M LLER: Wi ch exhi bi t
are you | ooking at?

MR,  BOLEY: -- have that done
after the hearing?

CHAl RPERSON M LLER: Are you

| ooking at D-2? \What are you | ooking at,
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whi ch exhibit are you | ooking at?

MR, BOLEY: ['msorry, |'mlooking
at Exhibit C as in Charlie.

CHAl RPERSON M LLER: C, okay.

And, what are you asking? \WWere
are the nunbers that you want to add up?

MR BOLEY: The nunbers, | think
t he nunber that we are | ooking at are 14. 33 --

MR. GREEN: Madam Chai r man.

CHAI RPERSON M LLER: Wi t, wait, |
just want him to answer the question, so |
know what he's trying to do.

14. 33, | see that, yes.

MR BOLEY: 8.20 --

CHAl RPERSON M LLER: 3. 20?

MR BOLEY: -- 8.20.

CHAl RPERSON M LLER: 8. 20, okay.

MR, BOLEY: 2.37, and then when
you add that to the 8.14 you should get 36.

MR. GREEN: Madam Chai r man.

CHAl RPERSON M LLER:  Yes.

VR. GREEN: | hate to be the
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Beulah of the will, but this permt wasn't
based on the wall check, and | don't recal
the wall check mathematically -- or, being
mat hematically challenged as a part of this
appeal .

So, | would submt to you that any
di scussion of it is irrelevant.

CHAI RPERSON M LLER:  Ckay.

MR GREEN. O no probative val ue,
and should not be considered in this
proceedi ng.

MR. BCLEY: Madam Chair, our Point
11 was based upon | ot occupancy.

CHAl RPERSON M LLER:  Yes.

MR BOLEY: And, | think that the
Acting Zoning Adm nistrator testified that he
determ ned | ot occupancy percentage fromthe
wal I  check. So, | asked him about the
previ ous exhibits.

So, if it turns out that the wall
check conmes up with figures that are different

than the ones that he thinks show the
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per cent age occupancy i s in conpliance, | think
that's quite rel evant.

CHAI RPERSON M LLER: M. LeG ant,
can you respond to that?

THE WTNESS: On question -- Point
No. 12 of the conplaint, it challenges the | ot
occupancy. Forgive ne, you said 11, but maybe
you neant 127

| testified, because regardl ess of
what was approved in the plans, and in this
particul ar case, as shown in Exhibits D-1 and
D2, there had been a change in what was
approved as part of the building permt.

The question today, | took it, the
guestion as to, is there a |ot occupancy
violation, and I can rely on the nost | atest
information as illustrated in the wall check
report, wall test report, and I sinply stated
inmnmy testinony that | | ooked at the wall test
report to do the cal culation, and | concl uded
that it nmet | ot occupancy.

BY MR BOLEY:
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doesn't neet the occupancy, and you do the
cal cul ation and then you do the division on
percentage, is that a violation of the zoning
regul ati ons?

CHAl RPERSON M LLER: A general
question, | gquess, and let ne just cut in
here, and you can change -- you can ask
sonething else in general, but if he's correct
that the wall check nunbers don't add up the
way you though they did, would that have
resulted in an error in issuing the building
permt?

THE W TNESS: Because the wall
test occurs after the building permt is
I ssued, so if we go to the present, we see
what is out the, and this is what the wall
test report, at |east, shows as of WMarch of
this year, then DCRA would have a basis to
say, you did not build your building in
conpl i ance, change it.

BY MR BOLEY:
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Q s that sonething that goes to the
Zoni ng Adm ni strator?
A Yes.

CHAI RPERSON M LLER: But, that's a
different issue, conpliance with what was
supposed to be built is a different issue than
the DCRA maeking an error in issuing the
buil ding permt.

MR. BOLEY: Am | correct, Mudam
Chair, that I wll have the opportunity to
present to you case lawto the extent that you
cannot be an expert in a proceedi ng where you
are, basically, defending the position of the
agency with which you work, and, indeed, the
position of the individual that preceded you
as the, at least, titular, well, not titular,
at | east acting head, one titular, one acting
Zoni ng Adm ni strator?

| want to make sure that | have
t hat opportunity.

CHAI RPERSON M LLER: | said that

you did, but also renenber what | said about
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what we are governed by, that we are not -- we
| ook to Rules on G vil Procedure and Evi dence
as gui dance.

So, the fact that you may find
sone case lawto that effect, we will consider
it, but we are not -- | don't believe we would
be necessarily bound by it.

MR, BOLEY: Al | can do is put it
to you.

CHAI RPERSON M LLER:  You can, and
then al so what you want us to do wth it.

MR, BOLEY: Yes. Well, vyou'll
know what | want you to do with it.

| did not nean it that way, Madam
Chair, despite the guffaws fromCounsel on the
ot her side.

Thank you, Madam Chair, for your
patience, Menbers of the Board, | appreciate
it.

CHAI RPERSON M LLER: Ckay. Does
t hat concl ude your cross exam nation?

VMR. BOLEY: Yes, ma'am

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

CHAI RPERSON M LLER: COkay. Let ne
| ook in the procedures, | think -- hold on --
Ms. Brown, Ms. Brown, Ms. Brown, | knew we had
sonet hi ng next. Ckay.

M5. BROMN: Madam Chair, | prom se
to be brief, since we've gone on so |ong, and
| think that we have covered a | ot of ground
her e. But, | do want to highlight a few
poi nts.

Again for the record, Carolyn
Brown, on behalf of the property owner, Dunn
Wi skey LLC.

First, this whole case seens to
stemaround -- stemfromwhether or not these
easenent changes the zoning for the property.
And, the allegations are that it affects
street frontage, lot wdth, rear yard, side
yard, area ways, and the fact of the matter
I's, easenents do not affect any of these
t hi ngs.

It's as though you were saying

that by superinposing tax -- assessnent and
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tax lots on top of record lots, that that
changes the zoning regulations, and it does
not. The sane thing with easenents.

Also, in our submssion to the
Board, we cited several exanples, not only the
Rosedal e exanple, but other BZA decisions
unrel ated to parking, that tal ked about common
shared driveways and easenents across others
property. It's recognized, it's a tool that
IS in common use to ensure that there is
access to parking spaces.

The second thing | want to nention
about the easenent is, it's not effective yet
because it has not been recorded. It wll be
recorded, but not necessarily in the formwe
have today, but it will be recorded to ensure
that there is the shared access and driveway
area, that is the principal concern of the
Zoning Adm nistrator, and that's what it wll
be when it's recorded. So, for any
allegations of it not being in the proper

form or not notarized properly, the recorded
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docunment wll be, and it wll cover those
formns.

But again, it's also inportant to
remenber that the DCRA did not consider the
easenent, except for the driveway access
easenent, and that's what it was prepared for,
to show that there would be common access.

| also want to address the issue
of the side yard, the area way and the
retaining wall, and whether or not that's
permtted in the side yards, or, you know,
what structures can be there.

If you'd turn to Section 2503 of
the zoning regulations, it talks about
structures in required open spaces, and it,
specifically, talks about retaining walls
being permtted, structures that are not
greater than four feet in height, it allows
railings around area ways, stairs leading to
the ground froma door located in a story --
Section 205.3, stairs | eading the ground from

a door |ocated on a story in which the
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princi pal entrance of the buildingis | ocated,
and then | woul d al so direct your attention to
Section 2502, projections into required open
spaces, and 2502.7, specifically, tal ks about
chi meys.

So, to the extent you wanted sone
preci se section of the regulations that deal
with the chimey issues, and the area way
| ssues, and the retaining walls, that's the
foundation for it there.

CHAI RPERSON M LLER: Can | just --

M5. BROMN:  Sure.

CHAl RPERSON M LLER: -- clarify
while you are on this subject, because they
wer e t al ki ng about the area ways or sonet hi ng.

kay, is that what we are talking
about, 2503.4, stairs leading to the ground,
and that it was the railing that was up to
four feet?

MS. BROMN: |"m sorry, it's nore
of, | guess, a porch that's above the grade a

little bit, and you are going down fromthe
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principal floor, and the grade is maybe four
feet belowit.

If you have front steps to your
house, that's really what it's referring to.
So, | m sspoke, but it does allow railings.

CHAIl RPERSON M LLER: Ch, oh.

What is the situation with -- the
pl ans showed the area way, but there's talk
about a fence and/or retaining wall, correct,
but that is not really relevant to what we are
doi ng here, because we are only dealing with
the building permt, is that correct, in your
view? Not relevant, and |'m tal ki ng about
whet her or not the owner decides to put a
retai ning wall and/or a fence on the property.

M5. BROMN: If he decides to put
in a retaining wall or a fence, it would
follow under Section 2503.2, that says a
structure, not including a building, no part
of which is nore than four feet above grade at
any point, nmay occupy any yard required under

this provision. Any railing  required shall be
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calculated in the neasurenent of this height.

CHAI RPERSON M LLER:  Ckay, but the
building permt that's at issue here don't
i nvol ve any walls or fences.

MS. BROMN: |, frankly, have not
| ooked at the permtted drawi ngs. | have them
back at the chair, and if they are on the
drawi ngs great, if not, they'll get another
permt to put it in, and it wll not affect
side yard calculations or |ot occupancy
cal cul ati ons.

CHAI RPERSON M LLER: Ckay. So, |
guess ny question is, just in general, if the
owner were to decide to do a fence or a
retaining wall, would there need to be anot her
buil ding permt issued for that?

V5. BROMN: | f it's not
enconpassed in the master building --

CHAl RPERSON M LLER: Ri ght.

M5. BROMN: -- permt already,
yes.

CHAl RPERSON M LLER:  Ckay.
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M5. BROMN:  So, and al so, chi meys
are not included in |ot occupancy, so that
covers that.

| also want to get to the street
frontage i ssue, whether or not, as suggested
by the Appellant, that when you turn the
corner on the lot, whether the |ot being
reduced to 11 feet sonehow affects the street
frontage. |t doesn't, that goes to | ot w dth,
and ot wwdth, if you look in the definitions
under Section 199, says that if you have an
I rregul ar shaped lot, which this is, you take
the average w dth. So, that's what that
el ement -- that goes to a ot wdth issue.

And, at that point, it is wdth,
not depth, as it turns the corner.

The i ssue of whet her when you turn
the corner and the ot width changes from 14
feet, it goes north, and then it goes east,
and it narrows to 11 feet wde, | just want to
poi nt out that there are two different issues

that were addressed in here.
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Street frontage has to be 14 feet,
| ot wdth is judged on the average w dth, and
that's going to be east to west is the width
of this lot line, and | can just talk to that
briefly and get the definition for you.

CHAI RPERSON M LLER:  And, what are
you saying is the average wdth? Do we need
to know t hat?

M5. BROAN: W don't need to know
t hat, because we know that the average w dth
is fine, because of the width in the back of
Lot 18.

CHAI RPERSON M LLER:  Ckay.

M5. BROMN: And, back of Lot 17.

So, the 11 feet is irrelevant,
really, to the <consideration of street
front age.

Let nme just switch -- also, the
question of whether or not there's 11 feet at
the width of the lot, there definitely is a
subdi vi si on i ssue that has nothing to do with

the permt application. That wi dth was not
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approved as part of the permt, or that
di mension | should say. So, to the extent
that we are strictly focusing on the decision
before us, it's the building permt, the 11
feet is strictly from the subdivision dated
March, 2006, so that's another reason why we
don't need to consider it.

| think we've covered nost of
t hese issues already, but | did want to just
talk to those in particular, because | think
that M. LeGant did a very good job of going
through each of the points raised by the
Appellants in total, and |1'd be happy to
answer any questions that you nay have.

And, obviously, the questions of
t he easenents for the driveway, it goes to the
st or mvat er managenent easenents. Easenents do
not affect this whatsoever, and again, | go
back to ny anal ogy of tax |ots.

CHAI RPERSON M LLER:  So, when the
easenent is recorded, is it then given to

DCRA?
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M5. BROAN:  Yes, it would be given
to DCRA as verification, particularly, inthis
case since it's been appeal ed, that they, |I'm
sure, would want verification that --

CHAl RPERSON M LLER: Ri ght.

M5. BROMN: -- it's recorded and

part of the record.

CHAI RPERSON M LLER: Yes, | was
just -- |'m curious about the process where
there -- 1 think we have in the files

Appellant's Exhibit No. 7, joint driveway
par ki ng area and use easenents. Is that --
was t hat given to DCRA for purposes of show ng
that there was going to be access?

M5. BROWN: My --

CHAl RPERSON M LLER In the
application process.

M5. BROMN: -- ny understanding is
that it was shown to themonly for purposes of
driveway access, not for any other purposes.

CHAl RPERSON M LLER: Ri ght, but

does that becone part of the file?
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M5. BROWN: Not to ny know edge.
| think that it's nore to satisfy their
concerns that there is sonething, but that's
sonmet hing | think the Zoni ng Adm ni strator can
answer, what files he keeps.

CHAI RPERSON M LLER: Let nme just
switch to you, M. LeGant, just to get this
cl ear.

MR.  LeGRANT: W have a copy in
the file.

CHAl RPERSON M LLER: You have a
copy in the file. GCkay. So, that would be

part of what you reviewed, in |ooking at how

the --

MR LeCGRANT: Yes.

CHAl RPERSON M LLER:  Ckay.

BOARD MEMBER LOUD: Just one qui ck
guestion, M. Brown, and I|I'm [|ooking at
Exhibit D 1.

In front of Lot 18, is there or
isn't there a parking area? | was a little

bit confused by sone of the earlier testinony
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and cross exam | realize that there is a
garage structure that's behind the building
line in Lot 18, but I'ma little confused as
to whether there's parking in front of the
bui l di ng |ine.

M5. BROMN: If | could refer you
t o anot her exhibit in our subm ssion, whichis
Lot -- Tab B.

BOARD MEMBER LOUD: Tab B.

M5. BROAN:  And, what that shows
prior to the issuance of D 2,

BOARD MEMBER LOUD: Ckay.

V5. BROMN: There's an
internediate plat that didn't becone an
official docunment, but | included it to
I llustrate a coupl e things.

One, the clouded areas show the
changed di nensions on the houses at Lots 19
and 20, to show you how t hey were changi ng t he
di nensions to nmake sure that they conplied
with | ot occupancy.

And, the second thing it does is,
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It shows, with clarity, all the parking spaces
that are going to be provided on the lots. It
shows for Lots 17 and 18 that they are in a
garage, and it shows for Lots 19 and 20 they
have two spaces each that are located in the
rear yard.

The rest of the area that shows a
20-foot wde aisle is paved area, so it's
circul ati on space, turnaround area.

BOARD MEMBER LOUD: So, if |
understand you <correctly, there are siXx
par ki ng structures.

M5. BROAN: There are six --

BOARD MEMBER LOUD: A total of

Si X

M5. BROAN: -- six parking spaces.

BOARD MEMBER LOUD: Spaces, |I'm
sorry.

M5. BROMN:  Yes.

BOARD NMEMBER LQOUD: Ckay. Thank
you.

M5. BROAN: Two in the back of 19
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and 20, they are open spaces that are
permttedinthe rear yard, and again, it does
not affect I|ot occupancy or rear vyard
di mrensi ons what soever. Those -- if you | ook
to the parking regulations in the rear yard
requirements, it definitely says that parking
spaces are permtted in the rear yard.

BOARD MEMBER LOUD: Thank you.

M5. BROMN:  Yes.

CHAl RPERSON M LLER: | think M.
LeGant did a really thorough job going
t hrough each of the issues, and | just want to
ask you, as this canme up in the Appellant's
case, about |ike see what happens because of
these regulations, and because of these
easenents, and | was under the inpression in
your cross that maybe it's not as bad as they
may be portraying it to be.

And, as we said that we are just--
when we go back and think about these
regul ati ons, nunber one, we go through and

| ook at the regs and see if, you know, if they
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were properly anal yzed and applied, and then
the other question is about, you know,
Appel lant's point about the purpose of the
regul ati ons.

And certainly, the purpose of the
zoning regulations, 1'm not going to say
exactly what the purpose is, but | do believe
that one of the purposes is certainly to have
certain protections so that adverse inpacts
don't occur.

So, I'mjust wondering if you just
want to address that briefly --

M5. BROMN:  Sure.

CHAI RPERSON M LLER: -- as to the
| npact of this devel opnent on the surroundi ng
properties, even though it's not a specia
exception.

M5. BROMN:  First, the purposes of
the zoning regul ations are actually set forth
inthe zoning lawitself, it's to regulate the
hei ght, bul k and density and uses of property

and structures.
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Secondly, when you go to our
residential provisions, you will not see any
purposes in there, and that's because it is --
you are supposed to apply strictly what the
provisions are in there.

And, | think the issue partly is
that, we are in an R 2 Zone, and, perhaps, the
Appel l ants preferred this to be an R 1 Zone,
where it only permt single-famly detached
dwel I'i ngs, i nstead of sem -detached dwel | i ngs.

And, the fact of the fact of the
matter is that you won't have a rash of these.
There's no danger of this happeni ng
everywhere, because each devel opnent woul d
have to conply wwth the mnimum| ot area, al
the di nensions that are required for lots, and
If you can't neet that, then this cannot
happen.

So, you woul d have to have precise
ci rcunstances that would permt this. But, if
it'"s in an RR2 Zone, it absolutely would be

al | oned.
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And, if you f ound t he
circunstances and cane up wth a ot
configuration that net the reqgulations, it's
permtted. That's what the regulations tell
us.

And, | would also just point out
that, you know, the idea of shared driveways
or comMmobn access easenents is pretty typical
I n this nei ghborhood, and | believe even M.
Boley has one on his property, for the
adj oi ning | ot.

So, if these easenents affect Dunn
Wi skey's property, then it has to affect a
|l ot nore -- many nore properties within this
squar e.

So, there's just no slippery sl ope
here, because -- and agai n, when you neet the
provi sions for area requirenents, |ot wdth,
and all those di nensions, buil ding height and
use, it's inplicit that you are providing
sufficient light, air and tranquility of the

nei ghbor hood, because that's what's witten
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I nto these codes.

So, that's ny response.

CHAI RPERSON M LLER: Ckay. I
guess -- and ny question as to what's there,
you are saying that there is sufficient |ight
and air and space. Ckay.

M5. BROMWN: Absol utely, because it
neets the zoning reqgulations, so there is --
and each lot can only -- provides its own
light and air, you can't borrow it from
sonebody, the adjacent property. | think that
this Board has already ruled on that in
previ ous cases, and it's also a case that was
I ssued fromthe D.C. Court of Appeals, Evasi

v. Stigletts, | believe is the case, and

there's no right -- prescriptive right to
light and easenent from your neighbor's
property.

CHAl RPERSON M LLER: Ckay, thank
you.

| just also -- | just would want

tothrowin here that |I'mnot saying what the
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purpose is, again, of zoning regs, but there
I's also another section that is often cited,
which is the interpretation and application
Section 101.1, which tal ks about that, "The
provisions of this title shall be held to be
the mninmm requirenents adopted for the
pronotion of the public health, safety,
noral s, conveni ence, order, prosperity, and
general welfare to, (A provide adequate |ight
and air, (B) prevent undue concentration of
popul ati on and the over crowding of |and, et
cetera." | just wanted to just bring to your
attention this provision if you want to see
iIt, and it's getting late, so | don't think
|"mgoing to read anynore fromit.

So, are you finished with your
presentation of your case, M. Brown?

M5. BROMN:  Yes, | prom sed to be
qui ck, and | was.

CHAI RPERSON M LLER  Well, that's
what happens maybe when you go | ast.

V5. BROMN: Ri ght, right,
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everyt hing has been sai d.

CHAI RPERSON M LLER: | didn't know
-- | guess you didn't have a witness to be
crossed, so, okay, yes, did you want to say
sonet hi ng?

M5. SHERMAN.  Yes, | just want to
-- 1"l be very -- 1'll be even briefer than
you were.

| just want to thank you all for
this -- for the ANC, | think you have our
resolution, | think it was mailed to you all.
| mailed copies of it, and | think, actually,
one of the ANC people nmailed themto you as
wel | .

Basically, what we are asking you

to do is sinply to look really carefully at

this, because it is such a big -- it's a
really inmportant, | think, decision. |[|f you
believe that, in fact, the builder has

followed matter of right, then, because we
believe inthe rights of property owners to do

what they are allowed to do by laww th their
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property, then that's one thing.

If you look at it and you feel
that, in fact, there is sone question, that
maybe it really doesn't conformto what the
zoning is requiring, eveninits intent, then
we woul d ask, as the resol ution says, that you
woul d order the devel oper to appear before the
ANC t o request speci al exception in accordance
wi th proper procedures.

So, it just depends. It's been a
difficult -- this whole thing has been really
difficult for the whole comunity, and for the
ANC, basically, because, | think, we were not
able to get a clear understanding from DCRA
about whether this was being built correctly,
whet her the permits were given correctly.

And, you know, this may not be the
pl ace to tal k about process, but | just want
to tal k about howdifficult it's been, because
we were behind the curve the entire tine.

The building was going on, you

know, Saturday, Sundays, Christnas, Mondays,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

snow, sleet, rain, the building was goi ng on,
and we were trying to get answers from DCRA on
whet her, in fact, there were grounds, in fact,
whether it was correctly being built.

|  mean, again, | think it's
| nportant that people have property rights.
I f zoning allows you to do it, then you can do
it. But, where there is any doubt, again, |
would just like to nention that in terns of
| npact, you know, it's huge. | mean, those
buil di ngs stick out |like a sore thunb. They
are surrounding one story or two story
bungal ows, and they are MMansions, they are
huge, In think in scale, but also in
character.

It's a neighborhood of open
porches, of big wndows, it has a feeling of
openness, and these two -- these four
bui I dings |l ook |i ke fortresses. So, | think in
any way that you |look at it they would not be
conpatible with the scal e of the nei ghbor hood.

But, as | said, the ANC believes
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that if the developer is building matter of
right, and there's no question, then that's
his right. |If there's any question, though,
| think it's inportant to -- we would just ask
that you think really carefully about the
| npact of this kind of decision, this kind of
i nterpretation, not only in this case, but in
future cases as well.

Thanks very nuch.

CHAI RPERSON M LLER:  Thank you.

M5. SHERVAN: That was short.

CHAl RPERSON M LLER: No, that's
fine, you are entitled.

Were we are, we are at the end of
t he proceedi ng al nost. You are one of the
Appel l ants. The other Appellant, if you have

any ot her closing argunents you want to neke,

you can.
MR. BOLEY: Very short as well.
CHAI RPERSON M LLER: O rebuttal.
MR. BOLEY: Counsel for the owner
mentioned, | think, that there were six
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par ki ng spaces, if | renenber correctly, in
response to Menber Loud's question. The owner
says on page three of its nenorandum "the
plans for the site contenplate three parking
spaces for each house." Maybe they are
tal king about each house being the sem -
detached, | don't know. They are saying six
par ki ng spaces, | thought they were saying 12.
It's on page three.

CHAl RPERSON M LLER: Page t hree of
what ?

MR. BOLEY: So far as --

CHAl RPERSON M LLER: Page 3 of
what ?

MR. BOLEY: -- page three of the
opposition of the property owner.

| think the issues have been very
wel | phrased to the Board. | think you set
them very clearly.

We are arguing that you nust | ook
at the use of the property. That's what

zoni ng does. It's different from taxes and
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assessnents, when you have these things that
-- we keep calling them easenents, because
that's what the devel oper called the piece of
paper that he signed wth hinself, but they
are not easenents. | can't tell you -- they
redefine the lot lines, and | submt to you
that if you allow this kind of a thing to
happen, to allow an owner, basically, to
privately zone the area, because he does it
through these easenents, you really render
meani ngl ess the whol e thrust of -- nuch of the
t hrust of many of the regul ations that we have
conpl ai ned about .

And, this issue covers at |east
si x or seven of the points, if not nore, that
we nade, and that's the issue we put to you
for determ nation.

Thanks, appreciate your patience.

CHAI RPERSON M LLER: Thank vyou
very nmuch.

Ckay, at this point, we are going

to set a schedule for the rest of this case,
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and I|"'minclined to put this on our agenda for
t he next deci sion neeting, whichis July 31st.
| nmean, |'ll hear, certainly, coments back
fromthe parties. That would be our decision
maki ng.

And then, we can calculate
backwards for any additional filings, which
the parties would like to submit into the
record for our consideration.

MR. BOLEY: By when, Madam Chair?

CHAI RPERSON M LLER: Well, M.
Bailey, if we have a July 31st decision
meeti ng, when would be the |last day that we
woul d accept filings? And then we can di scuss
what kind of filings.

ZONI NG SPECI ALI ST BAI LEY: Do you
not anticipate responses, or are we going to
be asking for responses once the subm ssions
conme in?

CHAl RPERSON M LLER: I don't
antici pate responses, but | don't know Let's

just -- we can nove backwards after that. W
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can hear fromthe parties what kind of filings
they want to neke, and whether we need
responses.

ZONI NG SPECI ALI ST BAI LEY: If no
responses are anticipated, Madam Chair, then
| woul d suggest, perhaps, July 23rd.

CHAI RPERSON M LLER:  Ckay, and if
responses were antici pated?

ZONI NG SPECI ALI ST BAI LEY: | woul d
say July 19th, or, perhaps, even the 18th.

CHAl RPERSON M LLER: Vell, let's
talk about this just a little bit.

what kind of filings does anybody
want to submt?

MR, GREEN: It's ny understanding,
Madam Chai rman, that you wanted us to provide
to you a reduced map of the, | guess, A-1, and
we will do that.

CHAI RPERSON M LLER:  Ckay.

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, there are things -- there are a couple

of things that | have listed, |I'mnot sure if
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It's still warranted or not, but | would just
put on the record, the Appellant was to
provide relevant case |aw | think M.
Et herly had asked for that.

CHAI RPERSON M LLER: Rel evant case
| aw on what ?

MR BCOLEY: Easenented |and
doesn't count.

CHAl RPERSON M LLER: Easenent --

MR, BOLEY: In other words,
whet her or not when you have an easenent
covering land, whether that land counts for
mnimum |lot size frontage, simlar matters.
We said we'd provide case law to you on that.

CHAl RPERSON M LLER: Ckay, woul d
you still like to do that?

MR BOLEY: Yes.

CHAl RPERSON M LLER: Ckay.

MR. BOLEY: W also said that we
would provide you wth precedent on the
guestion of the expertise of the Acting Zoni ng

Adm ni strator, in the context of this
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proceedi ng.

CHAI RPERSON M LLER: Ckay. Do you
anticipate that to be in the formof a notion
that would need a response, or just a
menor andunf?

MR BOLEY: Il would put in
what ever DCRA - -

CHAI RPERSON M LLER: Ckay, ns.
Brown, would you, and, M. Geen, would you
want to respond to that?

MS. BROWN: Madam Chair, what |
woul d suggest is if we, perhaps, get those
post - heari ng subm ssions in on, perhaps, July
18th or 19th, and then we all would do post
findings of fact and concl usions of | aw and a
proposed order, due to July 23rd, and any
response to what was submtted earlier would
be incorporated in our findings.

CHAI RPERSON M LLER:  That woul d be
very hel pful. | didn't know if the parties
wanted to proceed that way, since you already

briefed the issue. But, after having this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

446

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

447

heari ng, actually, DCRA, we don't have yours
In witing, but --

MR, GREEN: But, we think we have
given a pretty exhaustive presentation.

CHAI RPERSON M LLER  That's true,
It was very helpful. But, if the parties want
to submt proposed findi ngs and concl usi ons of
| aw, that would be very hel pful.

MR, BOLEY: WMadam Chair, when wi ||
a transcript be avail abLe?

VR. MOY: Madam Chair, the
transcripts, typically, take betweentento 14
days. If the Board wishes, | can try and
expedite that, if that's what the Board woul d
desire.

MR BOLEY: Wuld it be helpful to
the Board to see briefs fromthe parties with
citations to the transcript showi ng the parts
of the transcript that they consider to be
nost significant, in connectionwth their own
argunent s?

CHAl RPERSON M LLER: Personal ly, |
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don't think it's necessary. | nean, | think
-- it's not necessary to ny deliberations.
Sonetines it is, but | think that we've gone
t hrough the regul ati ons very careful ly, and
think it's a legal -- it's a legal issue. |
mean, you can put your |egal argunents again
in witing, and so | don't think we
necessarily have to see what a w tness said.
| don't -- toneit's not a fact-based ki nd of
| Ssue.

So, | don't think we -- | didn't
know whet her the parties needed to | ook at the
transcript, but | also think parties -- can
the parties al so thensel ves order an expedited
transcript? |I'mnot sure. Yes, okay, okay.

So, | think that M. Brown has
proposed a good schedul e, and can U just hear
from the other parties, and then we can go
f orwar d.

Is that anenable to everybody
her e?

MR, BOLEY: Could you go over the
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schedul e agai n, please?

CHAIRPERSON M LLER | think it's
July 19th you would file whatever briefings
you wanted to address, such as you would file
t he menorandum or whatever you want to call
it, regarding the Zoning Admnistrator's
situation, and any case |law that's precedent
that you wanted to our attention, and then,
again, DCRAis going to put that chart in the
file. Those were the things that | heard was
going to be comng in.

And then, on July 23rd, all the
parties could file proposed findings and
concl usi ons of | aw, which would -- which coul d
address what's already been filed the week
before, could be incorporated in that, but in
any event, woul d address the i ssue on appeal.

And then, on July 31st, this Board
woul d deliberate on it.

BOARD MEMBER LOUD: Madam Chair
I"d i ke to ask, for ny consideration, one of

the issues that's still unclear tone, and I'd
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like to ask Ms. Brown to include this in her
post-hearing brief, is the nunber of parking
spaces and the location of parking spaces,
Wi th respect to Lots 17 and 18, because the
exhi bits portray a certain scenario, and then
as has been indicated by the Appellant, the
briefings indicate a different kind of
scenario. So, I'mjust -- | just need it to
be clarified.

M5. BROMN: If it would help, |
can give you a quick clarification now, if
It's acceptable to respond, it may help how
others draft it.

The pl eadi ng that we subm tted was
based on the covenant or the easenent docunent
as prepared, but depending on the outcone of
your rulings on these i ssues, we woul d revise
It to incorporate.

So, and |I'll address that nore in
ny pleadings, but that's why there are two
di fferent nunbers.

CHAI RPERSON M LLER: Ckay, so |
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think we are going to go with that schedul e,
not hearing any conpl ai nts about that, except
M. Green, are you planning on filing proposed
findings and conclusions of law? | see a
rel uctance on your part.

MR GREEN: You know, well, |
probably will, but | don't -- you know, in
light of the exhaustive presentation that
we've made, | think it's repetitive, but, you
know, |I'll just say the sane thing again.

CHAl RPERSON M LLER: Ckay, let ne
say this, because we are not ordering the
transcript, and it was quite exhaustive in the
presentation, but we don't have from DCRA
anything inwiting, |ike we do fromthe ot her
parties.

So, what | would suggest that
woul d be very hel pful for the Board, woul d at
|l east if you could address those -- the 13
I ssues that M. LeGant went through at the
hearing, and put that in witing.

MR GREEN: W will.
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CHAl RPERSON M LLER: Ckay, thank
you.

Ckay, and | believe the other
parties are going to be filing differently,
proposed findi ngs and concl usi ons of |aw? All
right.

Do we need to recap, ns. Bailey?

ZONI NG SPECI ALI ST BAI LEY: Madam
Chair, the submssions from the parties are
due July 19th, the responses, including the
findings of fact and conclusions of |aw, are
due July 23rd. The Board will consider a
deci sion on July 31st.

CHAI RPERSON M LLER:  Great, thank
you.

Any ot her questions?

Ch, ny, okay, then | guess we can
say goodnight then, and this hearing is
adj our ned.

(Wher eupon, the above-entitled

matter was concluded at 8:45 p.m)
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